


BEFORE THE NATIONAL INTERNET EXCHANGE OF INDIA 

A R B I T R A T I O N A W A R D 

A R B I T R A T O R : Mr. S . S R I D H A R A N 

D a t e d : 24™ J u n e 2006 

PepsiCo, Inc : Complainant 

Versus 

Bijon Chatterji : Respondent 

1. The Parties 

The Complainant is PepsiCo, Inc. a North Carolina Corporation of the address 

700 Anderson Hill Road, Purchase, New York - 10577, United States of 

America, represented by its counsel K&S Partners, at 84-C, C-6 Lane, Off 

Central Avenue, Sainik Farms, New Delhi -100 062 

The Respondent is Bijon Chatterji of Marienstr.8, Hannover, 30171, DE, 

represented in person. 

2. The Domain Names and Registrar 

The disputed domain name <pepsico.in> is registered with Key-Systems GmbH. 

3. Procedural History 

3.1 The Arbitrator received hardcopy of the Complaint along with a soft copy 

of Annexures on 03.06.2006. Arbitrator issued by email on 06.06.2006 to the 

Respondent a Notice setting forth the relief claimed in the Complaint and 

directing him to file his reply to the Complaint within 15 days. 
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3.2 The R e s p o n d e n t immedia te ly sent his reply. The Responden t w a s 

responsive dur ing the ent i re p roceed ings . The responses wilt be d i s c u s s e d later. 

3.3 The Arb i t ra to r not iced that the Comp la in t was f i led by the counsel in a 

representa t ive capac i ty on behal f of the Comp la inan t . But no d o c u m e n t 

author iz ing the counse l to do so w a s f i led . 

3.4 The Arb i t ra to r sent a c o m m u n i c a t i o n by emai l to the Counse l for the 

Comp la inan t inter alia d i rect ing the counse l to submi t a copy of the d o c u m e n t 

au thor iz ing him to under take act iv i t ies on behal f of the C o m p l a i n a n t to the 

Arb i t ra tor by postal mail as well as by emai l w i th in 15 days f rom the date of 

c o m m u n i c a t i o n fa i l ing wh ich a f ind ing to th is effect wil l be en tered in the a w a r d . 

3.5 The Arb i t ra tor has not rece ived till date any such d o c u m e n t ei ther by emai l 

or by postal mail f rom the counse l for the Comp la i nan t , Acco rd ing l y the Arb i t ra tor 

enters his f i nd ing tha t no d o c u m e n t au thor iz ing the counse l for the C o m p l a i n a n t 

has been f i l ed . 

4 . F a c t u a l B a c k g r o u n d 

4.1 The C o m p l a i n a n t is one of the largest and best k n o w n manu fac tu re r s and 

d is t r ibutors of soft dr inks and other p roducts in the w o r l d . The te rm pepsi cola 

was f i rst used on A u g u s t 28, 1898. Wi th in a short t ime , the bus iness and 

popular i ty of the Comp la inan t ' s product , the bus iness and popular i ty of the 

Comp la i nan t ' s product begin sp read ing to var ious s ta tes and count r ies . 

4.2 The wo rd PEPSI fo rms an essent ia l and d is t ingu ish ing part of the 

Comp la inan t ' s co rpora te name and those of many of its subs id ia r ies . 
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4.3 Since inception, the Complain ant has been continuously and extensively 

using The trade mark PEPSI in relation to its business and products in isolation or 

various combinations such as Pepsi-Cola. Pepsico, diet Pepsi, Pepsi Max etc 

with or without logos. 

4.4 The Complainant's PEPSI products have been sow on an extensive s c A e 

an over The world including India and the PEPSI products have also been 

extensively advertised through a bos of media. The Complainant has and 

continues to invest millions of dollars into the promotion of its products. Evidence 

showing the sales turnover and promotional expenses are attached at Annexure 
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4.5 The Complainant has filed applications and owns registrations tor the 

PEPSI trade marks in over 150 countries including India under various classes. 

The Complainant has filed copies of certificates of registration of the mark 

Lin select countries across the globe. 

4.5 The Complainant has also got registrations of trie mark PEPSICO in India 

under classes 29 ana 32. 

4.7 The Complainant owns and operates a number of weds lies using global 

top level domain names such as pepsi.com, pepsico.com, pepsiworld.com , 

pepsibusiness.com etc. The Complainant obtained registration for pepsi.com and 

pepsico.com in 1993 itself. 

http://pepsiwortd.com
http://pcpsimsincss.com
http://m-.-psico.coi


4 8 The Compla inant o w n s and operates a number of websi tes using country 

c o d e top level domain names such as pepsi.co.uk , pepsi.fr , pepsi.go.Jp a n d 

pepsi .de 

4.9 The Compla inant itself or through its subsidiar ies has a lso obtained IN 

domain name registrations such as www.peps i .co . in , www.peps i . in 

4.10 The Compla inant has initiated and succeeded in a number of act ions to 

cancel domain names involving pepsi before Ihe Arbitrat ion and Mediat ion 

Centre of the Wor ld Intellectual Property Organizat ion (WIPO) . In a number of 

these act ions, the panelists of the WIPO centre have recognized the 

Compla inant 's PEPSI mark as one of the most f a m o u s marks in the wor ld . 

4.11 The Respondent sent a reply as fol lows: 

I herewith acknowledge the receipt of your complaint, I was not aware of 

being in breach of the registry roles. There was no intention of harming 

Pepsico ("as you see I have linked the domain to Pepsico always), 

because ! was formerly with Pepsico and I stitl love this company that has 

given me very much. 

Anyway. I highly apologize for my lack of knowledge. Today i have sent a 

cancelling request for the domain pepsico.in to the registrar United 

Domains AG (see attachment). The domain wilt be cancelled as soon as 

possible. 

Please acknowledge the receipt of this mail and please acknowledge no 

further commitments from my side after the cancellation. 

http://rjepsi.co.uk
http://pepsi.fr
http://pepsi.de
http://www.pepsi.co.in
http://www.pepsi.in


As I can not ensure that a postal letter from Germany will reach you 

within 15 days i ask you whether this e-mail is sufficient. Enclosed 

you find my cancellation request for pepsico.in that I have made 

today, including my signature. 

4.12 The Arbi t rator des i red to give, as a matter of natural j us t i ce , one more 

oppor tun i ty to the Respondent . The Arbi t rator sent a commun ica t ion by email on 

7 t h June 2006 to the Respondent ask ing him to send by emai l a s igned scanned 

letter ref lect ing his reply so that the Arbi t rator wou ld pass an award on merits. 

4.13 The Respondent sent a reply on 13.06,2006 stat ing that the domain 

cancel la t ion process of pepsico. in was comple te and he was send ing a scan of 

his official Setter of conf i rmat ion . The a t tached letter reads as fo l l ows : 

In the matter of domain arbitration of pepsico.in, i declare officially: 

(1) This letter has been sent via e-mail to the arbitrator, the 

complainant and the registry office as seen above. 

(2) The domain pepsico.in was cancelled on June 12" 2006 

confirmation in German language see on bottom. The confirmation 

sent to me via email, says that the registrar(United Domains AG) 

has received my cancellation request (sent by me already to 

arbitrator, complainant and registry office as soft copy) and now 
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confirms cancellation. Further more ii is confirmed thai the domain 

name is available now and not any more registered by me, 

(3} I confirm having received the hard copy of your complaint on June 

2006 and all soft copies vie email by the arbitrator. The entire 

email communication was between Mr.Sridhamn {arbitrator} and 

me. 

(4) Again I want to apolozie for my lack of knowledge of having 

registered pepsico.in against registry ivies. I did not mean ill al all 

and have cancelled Ihe domain immediately after having received 

your complaint. I was always keen to follow your email request as 

quick as possible. In fact, this willingness was assured by the 

arbitrator. 

5. Parties' Content ions 

A. Complainant 

5.1 Given the prior adoption, use and fame of t i le PEPSI marks as detailed 

5.2 Further PEPSICO is the name of Ihe Complainant. 

5.3 The Respondent has no legitimate rights or interests in the domain name 

pepsico,in. The adoption of the disputed domain name by the Respondent is in 

bad faith and actuated by a mala fide intention to take under advantage of 

regulation and goodwill of the Complainant in its well known PEPSI mark. 

PEPSI 
above, is exclusively associated with the Complainant and none else 



5.4 The Respondent 's entire web site is nothing but a copy and a mirror image 

of the Complainant 's pepsico .com web site. Pertinently the terms of use on the 

Respondent 's site indicate that the same is maintained by the Complainant and 

that the copyright therein and trade marks featured on Ihe site belong to the 

Complainant or its subsidiar ies. Having no link whatsoever to the Complainant, 

these acts of the Respondent amount to f raud, blatant misrepsentat ion as wel l as 

and copyright infringement. 

5.5 The Respondent has registered the disputed domain name with the sole 

intention of preventing Ihe Complainant w h o is the rightful owner of the PEPSI 

marks from reflecting the same in a corresponding domain name. 

5.6 The Respondent 's registration of the domain name pepsico.in is bound to 

cause immense confusion and decept ion in the market and lead them into 

believing that the Respondent enjoys endorsement and or originates f rom the 

Complainant , s ince the public identifies the mark PEPSI with the Complainant 

a n d thus wou ld rightfully assume that the domain name pepsico. in belongs to 

the Complainant 

5.7 Likelihood Of confusion and decept ion Is further intensified since the 

Compla inant is the registrant of the domain names pepsi . in, pepsi .co. in amongst others. 

B. R e s p o n d e n t 

5.8 We have already seen the Respondents content ion in detail under para 4 

above. 

http://DeDsico.com


5.9 In bref. the Respondent was formerly with the Compiainant. He had no 

intention of harming the Complainant. He apologized for his lac it of knowledge. 

He confirmed in writing by email that he cancelled the registration in his name of 

the disputed domain name immediately on receiving the Complaint 

6. D iscuss ion and F ind ings 

A. Identical or Confus ing ly Similar 

6 1 The Complainanrs marks are registered in India and In other 

countries. The Complainant is the registered proprietor and owner of numerous 

trade marks including PEPSICO. The disputed domain name wholly 

incorporates the Complainant's distinctive mark and is Ihus identical to it. The 

suffix ". in" does not contribute to distinguish the disputed domain name from the 

C o m p i a i n a n t ' s trade m a r k . 

6.2 Therefore, the disputed domain name pe&SKa m is identical with and 

confusingly similar to the Complainant's marks. 

8. Rights or Legi t imate Interests 

6.3 The Respondent's reply that: 

la) he was formerly with the Complainant; 

(b) he had linked the web site under the disputed domain name to the 

Compianant : 

(c) there was no intention of harming the Complainant; 



clearly establ ishes that the R e s p o n d e n t has no rights or legitimate 

interests in the disputed domain name pepsico.in 

C. Registered and Used in Bad Faith 

6.4 The fact that the web site under the disputed domain name is a copy and 

a mirror image of that Complainant's pepsico.com web site with the indication that 

the same is maintained by the Complainant clearly establishes that the disputed 

domain name is registered and used by the Respondent in bad faith. 

6.5 The above action of the Respondent in bad faith prevents the 

Complainant, the registered proprietors of the PEPSI and PEPSICO marks, from 

reflecting the same in a corresponding domain name. 

7. Decision 

7.1 For all the foregoing reasons, the Complaint is allowed in terms of prayer 

(a) of the Complaint. 

7.2 It is hereby ordered that the disputed domain name pepsico.in be 

cancelled. 

7.3 The Parties shall bear their own costs. 
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