


The Parties 
The Complainant in this arbitration proceeding is Orica Australia Proprietary Limited, an 
Australian owned company, which is a subsidiary of the publicly listed company, Orica 
Limited having its principal office at 1, Nicholson Street, East Melbourne Victoria, 3002, 
Australia ; represented by Mr. Pravin Anand and Ms Jaya Negi, Anand and Anand, India. 
The Respondent in this arbitration proceeding is Mr. Bev Gran, DN Solutions, Kanchipuram, 
Tamil Nadu, India as per the details given by the Whois database maintained by the National 
Internet Exchange of India [NIXI]. 

The Domain Name and Registrar 
The disputed domain name is www.orica.co.in. The said domain name is registered with 
Directi Internet Solutions Private Limited. 

Details of the disputed domain name 
The dispute concerns the domain name www.orica.co.in. The said domain name was 
registered on March 2, 2011. The particulars of the said domain name are as follows: 
Registrant: Mr Bev Gran, M/S. DN Solutions 
Registrant Address: Kanchipuram, Tamil Nadu, India 
Registrant Phone: +91 825626 
Registrant Email: dnsolutions@hotmail.com 

Procedural History [Arbitration Proceedings] 
This arbitration proceeding is in accordance with the .IN Domain Name Dispute Resolution 
Policy [INDRP], adopted by the National Internet Exchange of India ["NIXI"]. The INDRP Rules 
of Procedure [the Rules] were approved by NIXI on 28th June, 2005 in accordance with the 
Indian Arbitration and Conciliation Act, 1996. By registering the disputed domain name with 
the NIXI accredited Registrar, the Respondent agreed to the resolution of the disputes 
pursuant to the IN Dispute Resolution Policy and Rules framed thereunder. 

According to the information provided by the National Internet Exchange of India ["NIXI"], 
the history of this proceeding is as follows: 

In accordance with the Rules, 2(a) and 4(a), NIXI formally notified the Respondent of the 
Complaint, and appointed Rodney D. Ryder as the Sole Arbitrator for adjudicating upon the 
dispute in accordance with the Arbitration and Conciliation Act, 1996, and the Rules framed 
thereunder, .IN Domain Name Dispute Resolution Policy and the Rules framed thereunder. 
The Arbitrator submitted the Statement of Acceptance and Declaration of Impartiality and 
Independence, as required by the NIXI. 
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In this matter, the arbitration proceedings commenced on August 10, 2011. The request for 
submission with a complete set of documents was dispatched to the Respondent. A 
reminder was sent on August 12. 2011. The Respondent did not reply. 

Grounds for the administrative proceedings 
1. The disputed domain name is identical or confusingly similar to a trademark in which 

the Complainant has statutory/common law rights. 
2. The Respondent has no rights or legitimate interests in respect of the disputed 

domain name. 
3. The disputed domain name has been registered or is/are being used in bad faith. 

Parties Contentions 

Complainant 
The Complainant in his complaint, interalia, contended as follows: 
The Respondent's domain name is identical or confusingly similar to a name, trademark or 
service in which the Complainant has rights. 
The Complainant, based on various Indian, Australian and International trademark 
registrations across various classes of the trademark 'ORICA', and based on the use of the 
said trademarks] in India, Australia and several other countries, submitted that it is the sole 
proprietor of and has sole and exclusive rights to use the said trademarks] which includes 
the trademark 'ORICA'. 

The Complainant is the registered proprietor of the mark 'ORICA' in India. The Complainant 
submits that as the disputed domain name is 'www.orica.co.in', the disputed domain name 
is clearly identical/confusingly similar to the Complainant's trademark in which the 
Complainant has exclusive rights and legitimate interest. 

Background of the Complainant and its statutory and common law rights Adoption: 
The Complainant is an Australian owned company, which is a subsidiary of the publicly listed 
Australian company, Orica Limited. The use of the name 'ORICA' was formally commenced 
by the complainant on February 2, 1998. Since its inception, the complainant has been 
continuously and consistently using the trademark 'ORICA' for its business activities. Orica 
Limited, of which the complainant is a subsidiary, is a multi-billion dollar company, gradually 
evolving since its inception in 1998 and is currently ranked as one of the top 30 companies 
listed on the Australian Stock Exchange based on market capitalization. Orica Limited and its 
businesses (The Orica Mining Services, Orica Chemicals and Minova) have a worldwide 
presence in around 50 countries across 6 continents. [The complainant has gradually 
evolved into a multi-billion dollar company since its inception in 1998.]. The Complainant 
contends that it has earned such name in the market that its products, brands and services 
can be trusted for their reliability, range and quality. 
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Statutory rights: 
The Complainant is the owner of Five Registered Trademarks relating to the brand 'ORICA' 
in India: 'Orica', Indian trademarks no. 778067, 778068, 778072, 778073 and 778074 in 
classes 1, 2,13,16 and 17 respectively. 

Respondent 
The Respondent failed to reply to the notice regarding the complaint. 

Discussion and Findings 
The Respondent does not have any relationship with the business of the Complainant or any 
legitimate interest in the mark/brand 'ORICA'. Moreover, the Complainant has neither given 
any license nor authorized the Respondent to use the Complainant's mark. The Respondent 
has never been commonly known by the domain name in question and, of late, registered 
the domain name on March 2, 2011. 

It's a well established principle that that once a complainant makes a prima facie case 
showing that a respondent lacks rights to the domain name at issue, the respondent must 
come forward with the proof that it has some legitimate interest in the domain name to 
rebut this presumption. 

The Respondent's Default 
The INDRP Rules of Procedure require under Rule 8(b) that the arbitrator must ensure that 
each party is given a fair opportunity to present its case. Rule 8(b) reads as follows 

"In all cases, the Arbitrator shall ensure that the Parties are treated with 
equality and that each Party is given a fair opportunity to present its case." 

Rule 11(a) empowers the arbitrator to proceed with an ex parte decision in case any party 
does not comply with the time limits or fails to reply against the complaint. Rule 11(a) reads 
as follows: 

" In the event that a Party, in the absence of exceptional circumstances as 
determined by the Arbitrator in its sole discretion, does not comply with any of the time 
periods established by these Rules of Procedure or the Arbitrator, the Arbitrator shall 
proceed to decide the Complaint in accordance with law." 

The Respondent was given notice of this administrative proceeding in accordance with the 
Rules. The .IN Registry discharged its responsibility under Rules paragraph 2(a) to employ 
reasonably available means calculated to achieve actual notice to the Respondent of the 
Complaint. 

As previously indicated; the Respondent failed to file any reply to the Complaint and has not 
sought to answer the Complainant's assertions, evidence or contentions in any manner. The 
Arbitrator finds that the Respondent has been given a fair opportunity to present his case. 

The 'Rules' paragraph 12(a) provides that the Arbitrator shall decide the Complaint on the 
basis of the statements and documents submitted in accordance with the INDRP and any 
law that the Arbitrator deems fit to be applicable. In accordance with Rules paragraph 12, 



the Arbitrator may draw such inferences as are appropriate from the Respondent's failure to 
reply to the Complainant's assertions and evidence or to otherwise contest the Complaint. 
In the circumstances, the Arbitrator's decision is based upon the Complainant's assertions 
and evidence and inferences drawn from the Respondent's failure to reply. 

The issues involved in the dispute 
The Complainant in its complaint has invoked paragraph 4 of the INDRP which reads: 

"Types of Disputes -

Any Person who considers that a registered domain name conflicts with his legitimate rights 
or interests may file a Complaint to the .IN Registry on the following premises: 
(i) the Respondent's domain name is identical or confusingly similar to a name, trademark or 
service mark in which the Complainant has rights; 
(ii) the Respondent has no rights or legitimate interests in respect of the domain name; and 
(Hi) the Respondent's domain name has been registered or is being used in bad faith. 

The Respondent is required to submit to a mandatory Arbitration proceeding in the event 
that a Complainant files a complaint to the .IN Registry, in compliance with this Policy and 
Rules thereunder." 

According to paragraph 4 of the INDRP, there are 3 essential elements of a domain name 
dispute which are being discussed hereunder in the light of the facts and circumstances of 
this case. 

The Respondent's domain name is identical and confusingly similar to a name, trademark or 
service in which the Complainant has rights. 
It has been proved by the Complainant that it has intellectual property, particularly 
trademark rights, and other rights in the mark 'ORICA' by submitting substantial documents. 
The disputed domain name contains Complainant's 'ORICA' Trademark in its entirety. The 
mark is being used by the Complainant in relation to its business. The mark has been highly 
publicized and advertised by the Complainant in both the electronic and print media; both 
in India and globally. 

Further, it has been previously decided under the INDRP that incorporating a well known 
trademark in its entirety is sufficient to establish the identical and confusingly similar 
nature. 

According to the INDRP paragraph 3 it is the responsibility of the Respondent to find out 
before registration that the domain name he is going to register does not violate the rights 
of any proprietor/brand owner. 

Paragraph 3 of the INDRP is reproduced below: 

"The Respondent's Representations -



By applying to register a domain name, or by asking a Registrar to maintain or renew a 
domain name registration, the Respondent represents and warrants that: 

• the statements that the Respondent made in the Respondent's Application Form for 
Registration of Domain Name are complete and accurate; 

• to the Respondent's knowledge, the registration of the domain name will not infringe 
upon or otherwise violate the rights of any third party; 

• the Respondent is not registering the domain name for an unlawful purpose; and 
• the Respondent will not knowingly use the domain name in violation of any 

applicable laws or regulations. 

it is the Respondent's responsibility to determine whether the Respondent's domain name 
registration infringes or violates someone else's rights." 

The Respondent has failed in his responsibility discussed above and in the light of the 
pleadings and documents filed by the Complainant; I have come to the conclusion that the 
disputed domain name is identical with or deceptively similar to the Complainants' 'ORICA' 
mark[s]. Accordingly, I conclude that the Complainant has satisfied the first element 
required by Paragraph 4 of the INDRP. 

The Respondent has no rights or legitimate interests in respect of the disputed domain name 
The second element that the Complainant needs to prove and as is required by paragraph 
4(ii) of the INDRP is that the Respondent has no legitimate right or interests in the disputed 
domain name. 

The Complainant has never assigned, granted, licensed, sold, transferred or in any way 
authorised the Respondent to register or use the 'ORICA' Trademark. The Complainant has 
been using the domain name www.orica.com for a bonafide purpose. 

Moreover, the burden of proof on the Complainant regarding this element in the domain 
name lies most directly within the Respondent's knowledge. Once the Complainant makes a 
prima facie case showing that the Respondent does not have any rights or legitimate 
interest in the domain name, the evidentiary burden shifts to the Respondent to rebut the 
contention by providing evidence of its rights or interests in the domain name. 

The Respondent has not rebutted the contentions of the Complainant and has not produced 
any documents or submissions to show his interest in protecting his own right and interest 
in the domain name. Further, the Respondent has not used the domain name or a name 
corresponding to the disputed domain name in connection with a bonafide offer of goods or 
services. Further, the Respondent is not commonly known by the disputed domain name 
and has not made any legitimate non-commercial or fair use of the disputed domain name, 
without intent for commercial gain and subsequently, misleading consumers and tarnishing 
the Complainant's 'ORICA' Trademark. 

Further, the Respondent has been using the disputed domain name to confuse the internet 
users by directing them to a parking page which contains several pay per click 
advertisements. Moreover, such behaviour constitutes evidence that the Respondent has 
no right or legitimate interest in respect of the disputed domain name www.orica.co.in. 
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For these reasons, the Arbitrator finds that the Respondent has no rights or legitimate 
interests in the disputed domain name. 

The disputed domain name has been registered or is being used in bad faith. 
It has been contended by the Complainant that the Respondent has registered and has used 
the disputed domain name in bad faith. The language of the INDRP paragraph 4(iii) is clear 
enough, and requires that either bad faith registration or bad faith use be proved. 

Paragraph 6 of the INDRP provides that the following circumstances are deemed to be 
evidence that a Respondent has registered and used a domain name in bad faith: 

"Circumstances indicating that the Respondent has registered or has acquired the domain 
name primarily for the purpose of selling, renting, or otherwise transferring the domain 
name registration to the complainant who is the owner of the trademark or service mark or 
to a competitor of the complainant, for valuable consideration in excess of its documented 
out-of-pocket costs directly related to the domain name; or 

the Respondent has registered the domain name in order to prevent the owner of the 
trademark or service mark from reflecting the mark in a corresponding domain name, 
provided that the Respondent has engaged in a pattern of such conduct; or 

by using the domain name, the Respondent has intentionally attempted to attract, for 
commercial gain, Internet users to its Website or other on-line location, by creating a 
likelihood of confusion with the complainant's mark as to the source, sponsorship, affiliation 
or endorsement of its Website or location or of a product or service on its Website or 
location." 

From the circumstances of the case and from the evidences put before the Panel by the 
Complainant, the panel is of the opinion that the Respondent had no previous connection 
with the disputed domain name and any use of the disputed domain name by the 
Respondent, would result in confusion and deception of the trade, consumers and public, 
who would assume a connection or association between the Complainant and the 
Respondent's website or other online locations of the Respondents or product/services on 
the Respondent's website and otherwise, due to the use by Respondent of the 
Complainant's said trademark ['ORICA'] in the disputed domain name, which trademarks 
have been widely used and advertised in Australia and all over the world by the 
Complainant and which trademarks are associated exclusively with the complainant, by the 
trade and public in India, Australia and all over the world. 

It appears that the Respondent has been using the disputed domain name to direct internet 
users to a 'parking page' which contains several pay per click advertisements. In the view of 
the Panel, such activity is evidence of the fact that the Respondent has no right or legitimate 
interest in respect of the disputed domain name www.orica.co.in. 

http://www.orica.co.in


The Respondent is using the disputed domain name to divert the users to a parking page 
thereby generating material benefits by "pay per click" domain parking solution. This, in the 
view of the Panel, constitutes bad faith. 

The domain name is deceptively similar to the trademark of the Complainant and will lead 
to confusion with the Complainant's mark 'ORICA' as to the source, sponsorship, affiliation 
or endorsement of the Respondent's website or location or of a product or service on the 
registrant's website or location. 

The Panel is therefore prepared to accept the Complainant's contention that its 'ORICA' 
trademark and corresponding business is well-known and has developed a significant global 
reputation. With regard to Famous Names, successive UDRP panels have found bad faith 
registration because Complaint's name was famous at the time of registration: 
WIPO/D2000-0310 [choyongpil.net]. On bad faith registration and use [generally], panels 
have noted: "Registration of a well-known trademark by a party with no connection to the 
owner of the trademark and no authorization and no legitimate purpose to utilize the mark 
reveals bad faith": NAF/FA95314 [thecaravanclub.com ], WIPO/D2000-0808 [very use of 
domain name by Respondent who had no connection whatsoever with Complainant's mark 
and product suggests opportunistic bad faith - 4icq.com]. 

Thus, all the three conditions given in paragraph 6 of the Rules are proved in the 
circumstances of this case and thus the registration of the impugned domain name by the 
Respondent/Registrant is a registration in bad faith. 

Decision 
The Respondent failed to comply with Para 3 of the INDRP which requires that it is the 
responsibility of the Respondent to ensure before the registration of the impugned domain 
name by him that the domain name registration does not infringe or violate someone else's 
rights. 

The Complainant has given sufficient evidence to prove extensive global trademark rights on 
the disputed domain name. Further, the Respondent's adoption and registration of the 
disputed domain name is dishonest and malafide. 

While the overall burden of proof rests with the Complainant, panels have recognized that 
this could result in the often impossible task of proving a negative, requiring information 
that is often primarily within the knowledge of the Respondent. Therefore a complainant is 
required to make out a prima facie case that the Respondent lacks rights or legitimate 
interests. Once such prima facie case is made, Respondent carries the burden of 
demonstrating rights or legitimate interests in the domain name. Thus it is clear that the 
Respondent is using the disputed domain name in~bad faith and has registered the domain 
name in order to prevent the owner of the trademark or service mark from reflecting the 
mark in a corresponding domain name. 

[Relevant decisions: Lego Juris AS v. Robert Martin INDRP/125; Societe Air France v. DNS 
Admin INDRP/075; Kelemata SPA v. Mr Bassarab Dungaciu WIPO D2003-0849; Croatia 

http://choyongpil.net
http://thecaravanclub.com
http://4icq.com



