
ARBITRATION PANEL DECISION 

Monster.com (India) Pvt. Ltd. v. Domain Leasing Company 

Case No. AA 2006-0012, Domain Name : monsterJn 

The Parties 

The Complainant in this Arbitration proceeding is Monster.com (India) Private 
Limited, (A wholly owned subsidiary of Monster Worldwide Inc.) ("the 
Complainant") company incorporated and existing under the Indian Companies Act, 
19S6 having a place of business in FC-23, Sector 16A, Film City, Noida, Uttar 
Pradesh, India. Represented before the Arbitration Panel by Mr, Rodney D. Ryder of 
Khaitan & Co., New Delhi, India. 

The Respondent in this Arbitration proceeding is Domain Leasing Company ("the 
Respondent"), with a postal mailing address listed as 68, Johnston Road, Unit B-
11/F Trust Tower, Wan Chai, China. 
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2 . T h e D o m a i n N a m e a n d R e g i s t r a r 

T h e d i s p u t e d d o m a i n n a m e i s < m o n s t e r . i n > . T h e R e g i s t r a r o f t h e d o m a i n n a m e i s 

O n l i n e N I C ("the R e g i s t r a r " ) . 

3 . P r o c e d u r a l H i s t o r y 

T h i s i s a m a n d a t o r y a d m i n i s t r a t i v e p r o c e e d i n g s u b m i t t e d for d e c i s i o n i n a c c o r d a n c e 

w i t h t h e I N D R P (.IN D o m a i n N a m e D i s p u t e R e s o l u t i o n P o l i c y ) fo r D o m a i n N a m e 

D i s p u t e R e s o l u t i o n , a d o p t e d b y t h e N a t i o n a l I n te rne t E x c h a n g e o f Ind ia ("NIXI") o n 

2 8 t h J u n e , 2 0 0 5 , ( the " P o l i c y " ) , I N D R P R u l e s o f P r o c e d u r e , a p p r o v e d b y N IX I o n 

2 8 t h J u n e , 2 0 0 5 , ( the " R u l e s " ) a n d T h e Ind ian A r b i t r a t i o n a n d C o n c i l i a t i o n A c t , 

1 9 9 6 , a n y b y e - l a w s , ru les a n d g u i d e l i n e s f r a m e d t h e r e u n d e r a n d a n y law b y 

I n d i a n G o v e r n m e n t . 

B y r e g i s t e r i n g t h e d i s p u t e d d o m a i n n a m e w i t h t h e R e g i s t r a r , t h e R e s p o n d e n t 

a g r e e d t o t h e r e s o l u t i o n o f c e r t a i n d i s p u t e s p u r s u a n t t o t h e Po l i cy a n d t h e R u l e s . 

A c c o r d i n g t o t h e i n f o r m a t i o n p r o v i d e d b y t h e N a t i o n a l I n te rne t E x c h a n g e o f Ind ia 

( the " . IN R e g i s t r y " ) , t h e h i s to ry o f th is p r o c e e d i n g i s as f o l l o w s : 

T h e C o m p l a i n a n t f i led its C o m p l a i n t w i t h t h e .IN R e g i s t r y by e m a i l a n d h a r d c o p y 

a l o n g w i t h a n n e x u r e . 

T h e .IN R e g i s t r y r e q u e s t e d and o b t a i n e d f r o m O n l i n e N I C , t h e reg i s t ra r o f t h e 

d i s p u t e d d o m a i n n a m e , v e r i f i c a t i o n tha t t h e d o m a i n n a m e i s r e g i s t e r e d w i t h 

O n l i n e N I C a n d t h e R e s p o n d e n t i s t h e reg i s t ran t fo r t h e d o m a i n n a m e . 

T h e .IN R e g i s t r y h a v i n g ve r i f i ed tha t t h e C o m p l a i n t s a t i s f i e d t h e f o r m a l 

r e q u i r e m e n t s o f t h e Po l i cy a n d the R u l e s , t h e .IN R e g i s t r y f o r m a l l y c o m m e n c e d t h i s 

p r o c e e d i n g a n d d e l i v e r e d t o t h e R e s p o n d e n t no t i ce o f t he C o m p l a i n t a n d 

c o m m e n c e m e n t o f t h i s p r o c e e d i n g . 

T h e .IN R e g i s t r y s e n t a n e l e c t r o n i c c o p y o f t h e C o m p l a i n t t o t h e R e s p o n d e n t b y 

e m a i l ( us i ng the e m a i l a d d r e s s e s i n f o @ b b m t - b b k ) . 

T h e A r b i t r a t o r w i t h .IN R e g i s t r y , C A . U t t a m P r a k a s h A g a r w a l ( the A r b i t r a t o r ) , 

a g r e e d t o ac t a s A r b i t r a t o r i n th is p r o c e e d i n g a n d f i l ed t h e n e c e s s a r y S t a t e m e n t O f 

A c c e p t a n c e a n d D e c l a r a t i o n O f Impar t i a l i t y A n d I n d e p e n d e n c e , a n d o n 2 0 t h F e b , 

2 0 0 6 , w a s d u l y a p p o i n t e d b y the .IN R e g i s t r y . A b s e n t e x c e p t i o n a l c i r c u m s t a n c e s , 

T h e A r b i t r a t o r w a s r e q u i r e d t o f o r w a r d its d e c i s i o n t o the .IN R e g i s t r y w i t h i n 60 

d a y s . 

B a s e d u p o n t h e i n f o r m a t i o n p r o v i d e d b y t h e .IN R e g i s t r y , t h e A r b i t r a t o r f i n d s t h a t 

al l t e c h n i c a l r e q u i r e m e n t s fo r t h e p r o s e c u t i o n o f th is p r o c e e d i n g w e r e not m e t and 

O n 2 5 t h F e b . , 2 0 0 6 no t i f i ed t o t h e .IN Reg i s t r y a b o u t t h e c o m p l i a n c e r e q u i r e m e n t 

u n d e r t h e R u l e s 3 (x) w h i c h w a s rec t i f ied O n 6 t h M a r c h , 2 0 0 6 . 

O n b e h a l f o f t h e .IN R e g i s t r y , T h e A r b i t r a t o r s e n t ha rd c o p y o f t h e C o m p l a i n t t o t h e 

R e s p o n d e n t ' s p o s t a l a d d r e s s se t fo r th i n t h e reg i s t r a t i on i n f o r m a t i o n for t h e 

d i s p u t e d d o m a i n n a m e . T h e ha rd c o p y o f t h e C o m p l a i n t a l o n g w i t h al l a n n e x u r e 

w a s s u c c e s s f u l l y d e l i v e r e d o n 1 0 t h M a r c h 2 0 0 6 . 

T h e R e s p o n d e n t f a i l e d to f i le a rep ly w i t h i n the p r e s c r i b e d t i m e l imi ts o r a t a l l , a n d 

o n 8 t h A p r i l 2 0 0 6 , t h e A r b i t r a t o r g i v e n last c h a n c e t o t h e R e s p o n d e n t t o f i le t h e 

rep ly b y 1 2 t h A p r i l 2 0 0 6 . 



O n lCr A p r i l 2 0 0 6 , t h e C o m p l a i n a n t f i led the c o p i e s o f T r a d e M a r k ce r t i f i ca te 

r e g i s t e r e d in C h i n a a n d Ind ia (in P D F f o r m a t ) , T h i s s u b m i s s i o n i s a c c e p t e d by the 

A r b i t r a t o r a s t h e s e s u b m i s s i o n w a s f o r m i n g t h e par t o f a n n e x u r e and not 

c o n s i d e r e d a s a d d i t i o n a l s u b m i s s i o n i n the c a s e . 

O n 1 0 t h A p r i l 2 0 0 6 , t h e c o m p l a i n a n t d e m a n d e d p e r s o n a l h e a r i n g , p e r s o n a l h e a r i n g 

g r a n t e d to t h e C o m p l a i n a n t u n d e r t h e R u l e s P a r a 8 (b) a n d P a r a 10 , d a t e for 

p e r s o n a l h e a r i n g i s f i xed o n 1 4 7 1 5 t h A p r i l 2 0 0 6 , But o n g i v e n d a t e s t h e 

C o m p l a i n a n t fa i led t o a p p e a r be fo re t h e A r b i t r a t o r . O n 1 5 t h A p r i l , 2 0 0 6 the 

C o m p l a i n a n t w a s i n f o r m e d a b o u t f o r f e i t i ng his a m o u n t d e p o s i t e d for p e r s o n a l 

h e a r i n g w i t h IN R e g i s t r y a n d a lso i n f o r m e d t h a t no f u r t h e r p e r s o n a l h e a r i n g i s 

a l l o w e d i n th i s c a s e d u e to h is non a p p e a r a n c e , but g i v e n t h e C o m p l a i n a n t t h e last 

c h a n c e t o f i le a n y f u r t h e r s u b m i s s i o n t o the A r b i t r a t o r ti l l 1 7 t h A p r i l , 2 0 0 6 . 

O n 1 7 t h A p r i l 2 0 0 6 , t h e A r b i t r a t o r d e l i v e r e d a No t i f i ca t i on o f R e s p o n d e n t D e f a u l t t o 

t h e R e s p o n d e n t . 

On 18 A p r i l 2 0 0 6 , t h e A r b i t r a t o r d e l i v e r e d a No t i f i ca t i on o f P r o j e c t e d D e c i s i o n 

Da te t o t h e p a r t i e s . 

T h e A r b i t r a t o r f i nds tha t h e w a s a p p o i n t e d i n a c c o r d a n c e w i t h t h e R u l e s . 

4 . F a c t u a l B a c k g r o u n d 

T h e f o l l o w i n g i n f o r m a t i o n i s d e r i v e d f r o m t h e C o m p l a i n t a n d s u p p o r t i n g e v i d e n c e 

s u b m i t t e d b y t h e C o m p l a i n a n t . 

T h e C o m p l a i n a n t i s o n l i n e c a r e e r s e r v i c e s p r o v i d e r s i n c e 1994 w i t h o f f i c ia l w e b s i t e s 

i n 2 3 c o u n t r i e s a r o u n d the g l o b e a n d h e a d q u a r t e r s o f t h e p a r e n t c o m p a n y a t N e w 

Y o r k . P a r e n t c o m p a n y i s N A S D A Q l is ted c o m p a n y a n d p r o v i d i n g its s e r v i c e s u n d e r 

t h e b r a n d " M o n s t e r " w o r l d w i d e . I t i s a lso r a n k e d 2 9 t h m o s t v i s i t e d w e b s i t e o n t h e 

i n te rne t , s e r v i n g a r o u n d 2 0 m i l l i on j o b s e e k e r s per m o n t h . T h e C o m p l a i n a n t i n th is 

p r o c e s s i s a r e g i s t e r e d Ind ian c o m p a n y ( W h o l l y o w n e d s u b s i d i a r y o f M o n s t e r 

W o r l d w i d e Inc.) i n c o r p o r a t e d i n 2 0 0 1 as per t he p r o v i s i o n s o f I nd i an C o m p a n i e s 

A c t , 1 9 5 6 . T h e C o m p l a i n a n t p r o m o t i n g its I nd ian o p e r a t i o n s s i n c e 2 0 0 1 a n d i n last 

y e a r ( 2 0 0 5 ) t h e y had s p e n t a r o u n d 8 .64 c r o r e s Ind ian R u p e e s o n M a r k e t i n g the 

w e b s i t e a n d i t b r a n d " M o n s t e r " i n I n d i a . 

T h e C o m p l a i n a n t ho lds a U n i t e d S t a t e s t r a d e m a r k for " M o n s t e r " i n v a r i o u s c l a s s e s 

s i n c e 1 9 9 7 . A l s o h o l d s " M o n s t e r " a s r e g i s t e r e d t r a d e m a r k i n a r o u n d 105 c o u n t r i e s 

a n d p e n d i n g s t a t u s m a r k in 9 c o u n t r i e s i n c l u d i n g Ind ia in v a r i o u s c l a s s e s . T h e 

c o m p l a i n a n t a p p l i e d fo r " M o n s t e r " t r a d e m a r k i n Ind ia o n J a n u a r y 1 7 t h , 2 0 0 0 a n d i t 

i s st i l l i n p e n d i n g s t a t u s . T h e C o m p l a i n a n t a lso ho lds o t h e r I n d i a n r e g i s t e r e d 

t r a d e m a r k w h e r e the w o r d " M o n s t e r " i s i n p r o m i n e n t p o s i t i o n . T h e m a r k " M o n s t e r " 

w i t h s u c h a h u g e r e o r g a n i s a t i o n fa l ls w i t h i n t h e p r e v i e w o f " w e l l k n o w n m a r k " 

u n d e r t h e A r t i c l e 6 bis o f t h e Par is C o n v e n t i o n . 

O n d e t a i l e d i n v e s t i g a t i o n , t h e A r b i t r a t o r a l so f i nds t h a t t h e C o m p l a i n a n t i n t h e c a s e 

i s a l so h o l d i n g t h e " m o n s t e r . c o . i n " d o m a i n s i n c e A u g u s t 3 1 , 2 0 0 3 . a n d a l so ho lds 

o t h e r e x t e n s i o n s o f t h e d o m a i n w i t h w o r d " m o n s t e r " . T h e C o m p l a i n a n t ' s p a r e n t 

c o m p a n y h o l d s t h e . c o m v e r s i o n o f d o m a i n ( m o n s t e r . c o m ) s i n c e J u l y 18 , 1 9 9 4 . 

T h e on l y i n f o r m a t i o n a b o u t R e s p o n d e n t c o m e s f r o m t h e C o m p l a i n t a n d the 

R e g i s t r a r ' s v e r i f i c a t i o n r e s p o n s e . H is r eg i s t r a t i on i n c l u d e s W a n C h a i , C h i n a a d d r e s s . 

R e s p o n d e n t r e g i s t e r e d t h e D i s p u t e d D o m a i n N a m e o n F e b r u a r y 1 6 , 2 0 0 5 . t h e 

R e s p o n d e n t i s not us ing t h e w e b s i t e a n d e r ro r " 4 0 3 f o r b i d d e n " m e s s a g e d i s p l a y s 

on s i t e , w h i c h m e a n s "The server understood the request, but is refusing to fulfill 

it". 
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Parties' Contentions 

(a) Complainant 

The Complainant contends as follows: 

(i) The Complainant is the owner of the well-known "monster" trademark in the 
India and other countries, and the disputed domain name is 
identical/deceptively similar to the Complainant's mark. 

(ii) The Respondent has no rights or legitimate interests in respect of the 
disputed domain name. As the Respondent is not commonly known by 
"monster" name and the Complainant never permitted the Respondent in 
any manner to use the said mark. 

(iii) The Respondent registered and is using the disputed domain name in bad 
faith and has registered the domain name in order to prevent the owner of 
the trademark or service mark from reflecting the mark in a corresponding 
domain name, and also engaged in a pattern of such conduct. 

(b) Respondent 

As previously indicated, the Respondent has not filed any response to the 
Complaint and has not answered the Complainant's contentions in any other 
manner. 

Discussion and Findings 

The application of the Policy is limited to situations in which a complainant asserts 
the following: (i) the registered domain name is identical or confusingly similar to a 
trademark or service mark in which the complainant has rights; (ii) the registrant 
has no rights or legitimate interests in respect of the domain name; and (iii) the 
domain name has been registered and is being used in bad faith. 

Now according to the Policy burden of proof goes to the Respondent, as the 
Policy adopted for .IN Disputes resolutions does not put the burden of proof of any 
of the above upon the Complainant. Rather it is the Respondent that must prove 
that it does not violate any of the above and must present evidence and convincing 
arguments to support the same. This distinction is very important since the 
entire arguments are based on this. 

According to the Policy, it is not the responsibility of the Complainant to prove the 
non-compliance of the Respondent, but rather the responsibility of the Respondent 
to prove that they are compliant. 

the Policy, specifically Para 3. As a reference below 

" The Policy 3. The Registrant's Representations 

By applying to register a domain name, or by asking a Registrar to maintain or 

renew a domain name registration, the Registrant represents and warrants that: 

(a) the statements that the Registrant made in the Registrant's Application Form 

for Registration of Domain Name are complete and accurate; 

(b) to the Registrant's knowledge, the registration of the domain name will not 

infringe upon or otherwise violate the rights of any third party; 

(c) the Registrant is not registering the domain name for an unlawful purpose; and 
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(d) the Registrant will not knowingly use the domain name in violation of any 

applicable laws or regulations. 

It is the Registrant's responsibility to determine whether the Registrant's domain 

name registration infringes or violates someone else's rights." 

T h e a b o v e q u o t e d Para 3 o f t h e Po l i cy s p e c i f i c a l l y l a y s o u t t h e Responsibility of a 
Registrant w h e n r e g i s t e r i n g a . I N D o m a i n N a m e . T h e l i n e s in t h e a b o v e Para 3 o f 

t h e Po l i c y c l e a r l y s t a t e s t h e f o l l o w i n g -

( i ) F i r s t l y - "It is the Registrant's responsibility to determine whether the domain 

name infringes or violates someone else's rights". In t h i s c a s e , t h e R e s p o n d e n t , at 

t h e t i m e o f r e g i s t e r i n g t h e d o m a i n n a m e , s h o u l d h a v e e n s u r e d t h a t t h e y a r e n o t 

i n f r i n g i n g t h e r i g h t s o f a n y 3 r d p a r t y o r g i v e s o m e k i n d o f p r o o f t h a t t h e 

R e s p o n d e n t h a s r e a s o n a b l y t r i e d t o c h e c k t h a t t h e y a r e n o t v i o l a t i n g a n y 3 r d p a r t y 

r i g h t . S i n c e t h e d o m a i n n a m e w a s b e i n g r e g i s t e r e d i n t h e . I N R e g i s t r y , a s i m p l e 

s e a r c h b y t h e R e s p o n d e n t i n t h e I n d i a n T r a d e m a r k R e g i s t r y , c a n e s t a b l i s h e d t h a t 

w h e t h e r t h e y w e r e v i o l a t i n g t h e t r a d e m a r k r i g h t s o f a n y 3 r d p a r t y o r n o t ? . O R e v e n 

t h e s e a r c h o f T r a d e m a r k d a t a b a s e o f h i s o w n c o u n t r y w h e r e t h e R e s p o n d e n t h a s 

a d d r e s s c a n e s t a b l i s h t h a t t h e R e s p o n d e n t h a s d o n e s o m e e f f o r t s t o d e t e r m i n e t h a t 

h e i s n o t v i o l a t i n g a n y 3 r d p a r t y r i g h t . 

( i i ) S e c o n d l y - " t o t h e R e g i s t r a n t ' s k n o w l e d g e , t h e r e g i s t r a t i o n o f t h e d o m a i n 

n a m e w i l l n o t i n f r i n g e u p o n o r o t h e r w i s e v i o l a t e t h e r i g h t s o f a n y t h i r d p a r t y ; " . 

O n c e a g a i n i t i s i m p o r t a n t t o n o t e h e r e t h a t t h e o n u s i s o n t h e R e g i s t r a n t t o e n s u r e 

t h a t t h e y a r e n o t i n f r i n g i n g o n a n y 3 r d p a r t y r i g h t s . 

( i i i ) T h i r d l y - b y q u o t i n g t h e Po l i cy a n d t h e R u l e s , T h e e n t i r e d o c u m e n t d o e s n o t 
s t a t e a n y t h i n g w i t h r e g a r d s t o t h e C o m p l a i n a n t b e i n g r e s p o n s i b l e f o r a n y e v i d e n c e . 
I t e x p l i c i t l y s t a t e s t h e r e s p o n s i b i l i t y o f t h e R e g i s t r a n t , t h u s r e i n f o r c i n g t h a t t h e 
Po l i c y p u t s t h e b u r d e n o f p r o o f o n t h e R e g i s t r a n t a n d n o t t h e C o m p l a i n a n t . 

(a) The Respondent's Default 

T h e R u l e s p a r a g r a p h 8 ( b ) r e q u i r e s t h a t t h e A r b i t r a t o r e n s u r e t h a t e a c h p a r t y i s 

g i v e n a f a i r o p p o r t u n i t y t o p r e s e n t i t s c a s e . T h e R u l e s p a r a g r a p h 1 1 ( a ) r e a d s a s 

f o l l o w s : 

11. Default 

(a) In the event that a Party, in the absence of exceptional 

circumstances as determined by the Arbitrator in its sole discretion, does 

not comply with any of the time periods established by these Rules of 

Procedure or the Arbitrator, the Arbitrator shall proceed to decide the 

Complaint in accordance with law. 

T h e R e s p o n d e n t w a s g i v e n n o t i c e o f t h i s p r o c e e d i n g i n a c c o r d a n c e w i t h t h e R u l e s . 

T h e . I N R e g i s t r y d i s c h a r g e d i t s r e s p o n s i b i l i t y u n d e r t h e R u l e s p a r a g r a p h 2 ( a ) t o 

e m p l o y r e a s o n a b l y a v a i l a b l e m e a n s c a l c u l a t e d t o a c h i e v e a c t u a l n o t i c e t o t h e 

R e s p o n d e n t o f t h e C o m p l a i n t . 

A s p r e v i o u s l y i n d i c a t e d , t h e R e s p o n d e n t f a i l e d t o f i l e a n y r e p l y t o t h e C o m p l a i n t 

a n d h a s n o t s o u g h t t o a n s w e r t h e C o m p l a i n a n t ' s a s s e r t i o n s , e v i d e n c e o r 

c o n t e n t i o n s i n a n y o t h e r m a n n e r . T h e A r b i t r a t o r f i n d s t h a t t h e R e s p o n d e n t h a s 

b e e n g i v e n a f a i r o p p o r t u n i t y t o p r e s e n t i t s c a s e , a n d t h e A r b i t r a t o r w i l l p r o c e e d t o 

a d e c i s i o n o n t h e C o m p l a i n t . 

T h e R e s p o n d e n t ' s d e f a u l t d o e s n o t a u t o m a t i c a l l y r e s u l t i n a d e c i s i o n i n f a v o u r o f 

t h e C o m p l a i n a n t . A l t h o u g h p r o o f o f b u r d e n l ies o n t h e R e s p o n d e n t a n d i n a b s e n c e 

o f t h e R e s p o n d e n t ' s r e p l y , t h e C o m p l a i n a n t s t i l l h a v e t o p r o v i d e d e t a i l s t h a t a l l 
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t h r e e e l e m e n t s r e q u i r e d b y t h e Po l i cy p a r a g r a p h 4 ( i ) , ( i i ) a n d ( i i i ) i s i n f a v o u r o f 

t h e c o m p l a i n a n t . 

T h e R u l e s p a r a g r a p h 1 2 ( a ) p r o v i d e s t h a t t h e A r b i t r a t o r s h a l l d e c i d e t h e C o m p l a i n t 

o n t h e b a s i s o f t h e s t a t e m e n t s a n d d o c u m e n t s s u b m i t t e d i n a c c o r d a n c e w i t h t h e 

P o l i c y , t h e R u l e s , T h e A r b i t r a t i o n a n d C o n c i l i a t i o n A c t , 1 9 9 6 , a n y b y e - l a w s , r u l e s 

a n d g u i d e l i n e s f r a m e d t h e r e u n d e r a n d a n y l a w t h a t t h e A r b i t r a t o r d e e m s t o b e 

a p p l i c a b l e . I n a c c o r d a n c e w i t h R u l e s p a r a g r a p h 1 2 , t h e A r b i t r a t o r m a y d r a w s u c h 

i n f e r e n c e s a s a r e a p p r o p r i a t e f r o m t h e R e s p o n d e n t ' s f a i l u r e t o r e p l y t o t h e 

C o m p l a i n a n t ' s a s s e r t i o n s a n d e v i d e n c e o r t o o t h e r w i s e c o n t e s t t h e C o m p l a i n t . I n 

t h e c i r c u m s t a n c e s , t h e A r b i t r a t o r ' s d e c i s i o n i s b a s e d u p o n t h e C o m p l a i n a n t ' s 

a s s e r t i o n s a n d e v i d e n c e a n d i n f e r e n c e s d r a w n f r o m t h e R e s p o n d e n t ' s f a i l u r e t o 

r e p l y . 

(b) The Complainant's Trademark Rights 

T h e C o m p l a i n a n t i s t h e o w n e r o f t h e " m o n s t e r " t r a d e m a r k r e g i s t e r e d i n s e v e r a l 

c o u n t r i e s i n c l u d i n g t h e " a p p l i e d f o r " s t a t u s i n I n d i a , t h e C o m p l a i n a n t a l s o p r o v i d e d 

c o p i e s o f s o m e o f t h e m a r k s r e g i s t e r e d i n I n d i a w h e r e t h e w o r d " m o n s t e r " f e a t u r e s 

p r o m i n e n t l y i n t o t h a t . T h e C o m p l a i n a n t a l s o g i v e n c o p i e s o f t h e t r a d e m a r k 

c e r t i f i c a t e s w h i c h s h o w s t h a t " m o n s t e r " i s r e g i s t e r e d t r a d e m a r k i n C h i n a t o o , 

w h e r e t h e R e s p o n d e n t h a s r e g i s t r a t i o n a d d r e s s . 

" M o n s t e r " i s w e l l k n o w t r a d e m a r k i n s e v e r a l c o u n t r i e s i n c l u d i n g I n d i a a n d C h i n a , 

t h e Po l i cy Para 3 c l e a r l y s t a t e s t h a t R e s p o n d e n t s h o u l d d e t e r m i n e t h a t d o m a i n 

n a m e r e g i s t r a t i o n s h o u l d n o t i n f r i n g e o r v i o l a t e s s o m e o n e e l s e ' s r i g h t . S i n c e t h e 

" m o n s t e r " i s f a m o u s a n d w e l l k n o w n m a r k a n d h a s p r e s e n c e i n t h e C h i n e s e 

m a r k e t , i t i s u n l i k e l y t h a t t h e R e s p o n d e n t d o e s n o t k n o w a b o u t t h e C o m p l a i n a n t ' s 

r i g h t s i n t h e d o m a i n n a m e i s v e r y l ess . 

I n t h e a b s e n c e o f a n y r e s p o n s e f r o m t h e R e s p o n d e n t a n d i n t h e c i r c u m s t a n c e s , t h e 

A r b i t r a t o r f i n d s t h a t t h e d i s p u t e d d o m a i n n a m e i s i d e n t i c a l / d e c e p t i v e l y s i m i l a r t o 

t h e C o m p l a i n a n t ' s " m o n s t e r " t r a d e m a r k . A c c o r d i n g l y , t h e A r b i t r a t o r f i n d s t h a t t h e 

C o m p l a i n a n t h a s s a t i s f i e d t h e f i r s t e l e m e n t r e q u i r e d b y t h e Po l i c y . 

(c) The Respondent's Rights and Legitimate Interests 

T h e s e c o n d e l e m e n t r e q u i r e d b y t h e Po l i cy p a r a g r a p h 4 ( i i ) - t h e r e g i s t r a n t h a s n o 

l e g i t i m a t e r i g h t o r i n t e r e s t i n t h e d o m a i n n a m e . 

T h e b u r d e n o n a c o m p l a i n a n t r e g a r d i n g t h e s e c o n d e l e m e n t i s n e c e s s a r i l y l i g h t , 

b e c a u s e t h e n a t u r e o f t h e r e g i s t r a n t ' s r i g h t s o r i n t e r e s t s , i f a n y , i n t h e d o m a i n 

n a m e l ies m o s t d i r e c t l y w i t h i n t h e r e g i s t r a n t ' s k n o w l e d g e . A n d o n c e t h e 

c o m p l a i n a n t m a k e s a p r i m a f a c i e s h o w i n g t h a t t h e r e g i s t r a n t d o e s n o t h a v e r i g h t s 

o r l e g i t i m a t e i n t e r e s t i n t h e d o m a i n n a m e , t h e e v i d e n t i a r y b u r d e n s h i f t s t o t h e 

r e g i s t r a n t t o r e b u t t h e s h o w i n g b y p r o v i d i n g e v i d e n c e o f i t s r i g h t s o r i n t e r e s t s i n 

t h e d o m a i n n a m e . 

E v e n t h o u g h t h e R e s p o n d e n t h a s n o t f i l e d a n y r e p l y t o t h e C o m p l a i n t a n d h a s n o t 

c o n t e s t e d t h e C o m p l a i n a n t ' s a s s e r t i o n s , i t i s i n c u m b e n t u p o n t h e A r b i t r a t o r t o 

c o n s i d e r w h e t h e r t h e R e s p o n d e n t ' s u s e o f t h e d i s p u t e d d o m a i n n a m e d e m o n s t r a t e s 

r i g h t s o r l e g i t i m a t e i n t e r e s t s i n t h e d o m a i n n a m e . A c c o r d i n g t o t h e Po l i cy 

p a r a g r a p h 7 , t h e f o l l o w i n g c i r c u m s t a n c e s , i f p r o v e d , d e m o n s t r a t e a r e g i s t r a n t ' s 

r i g h t s o r l e g i t i m a t e i n t e r e s t s i n a d o m a i n n a m e : 

(i) the registrant used or demonstrably prepared to use the domain name or a 

corresponding name in connection with a bona fide offering of goods or 

services prior to notice of the dispute; 

(ii) the registrant (as an individual, business, or other organization) has been 

commonly known by the domain name, even if it has not acquired trademark 

rights; or 
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(Hi) the registrant is making a legitimate non-commercial or fair use of the 

domain name, without intent for commercial gain to misleadingly divert 

consumers or to tarnish the complainant's mark. 

T o sa t i s f y t h e r e q u i r e m e n t s o f t h e Po l i c y p a r a g r a p h 7 ( i ) , t h e R e s p o n d e n t ' s use o f 

t h e d i s p u t e d d o m a i n n a m e m u s t be i n c o n n e c t i o n w i t h a " b o n a f i d e " o f f e r i ng o f 

g o o d s o r s e r v i c e s . I n t h e c i r c u m s t a n c e s o f th is c a s e , h o w e v e r , t h e R e s p o n d e n t has 

not a t all h o s t e d a n y w e b p a g e a n d on r e a c h i n g t h e url i n q u e s t i o n " E r r o r 4 0 3 

f o r b i d d e n p a g e " m e s s a g e c a m e . S o R e s p o n d e n t not s h o w n a n y use o f t h e d o m a i n 

n a m e a n d a l so not s h o w n t h a t t he R e s p o n d e n t d e m o n s t r a b l y p r e p a r e d t o use the 

d o m a i n n a m e in f u tu re or a c o r r e s p o n d i n g n a m e in c o n n e c t i o n w i t h a b o n a f ide 

o f fe r i ng o f g o o d s o r s e r v i c e s . 

T h e Po l i cy p a r a g r a p h 7(i i ) i s not a p p l i c a b l e . T h e R e s p o n d e n t d o e s not c o n t e n d , 

and t h e r e i s n o e v i d e n c e t h a t , t h e R e s p o n d e n t has b e e n c o m m o n l y k n o w n b y t h e 

d i s p u t e d d o m a i n n a m e o r t h a t t h e d i s p u t e d d o m a i n n a m e i s d e r i v e d f r o m o n e o f 

R e s p o n d e n t ' s t r a d e m a r k s o r t r a d e n a m e s . 

T h e Po l i cy p a r a g r a p h 7(ii i) i s not a p p l i c a b l e . T h e R e s p o n d e n t i s not us ing the 

d o m a i n n a m e a t a l l . 

T h e R e s p o n d e n t i n t h i s c a s e not a t a l l f i led any r e s p o n s e w h i c h c l ea r l y s h o w s t h a t 

t h e R e s p o n d e n t is not in t he in te res t o f p r o t e c t i n g his o w n r ight a n d in te res t in t h e 

d o m a i n n a m e w h i c h m e a n s t h a t t h e R e s p o n d e n t d o n ' t h a v e a n y l e g i t i m a t e in te res t 

i n t h e sa id d o m a i n n a m e . 

F o r t h e s e r e a s o n s , t he A r b i t r a t o r f i nds tha t t h e R e s p o n d e n t has n o r igh ts o r 

l e g i t i m a t e i n t e res t s i n t he d i s p u t e d d o m a i n n a m e . 

(d ) B a d F a i t h R e g i s t r a t i o n a n d U s e 

T h e Po l i cy p a r a g r a p h 4( i i i ) r e q u i r e s t h e C o m p l a i n a n t t o p rove t h a t t h e R e s p o n d e n t 

r e g i s t e r e d a n d has u s e d t h e d i s p u t e d d o m a i n n a m e i n bad f a i t h . T h e l a n g u a g e o f 

t h e Po l i cy p a r a g r a p h 4(i i i ) i s c l ea r e n o u g h , a n d r e q u i r e s t h a t e i t h e r bad fa i th 

r e g i s t r a t i o n o r bad fa i th use be p r o v e d . 

T h e Po l i cy p a r a g r a p h 6 p r o v i d e s t h a t the f o l l o w i n g c i r c u m s t a n c e s are d e e m e d to be 

e v i d e n c e t h a t a r eg i s t r an t has r e g i s t e r e d and u s e d a d o m a i n n a m e in bad f a i t h : 

(i) circumstances indicating that the registrant has registered or has acquired 

the domain name primarily for the purpose of selling, renting, or otherwise 

transferring the domain name registration to the complainant who is the 

owner of the trademark or service mark or to a competitor of the 

complainant, for valuable consideration in excess of its documented out-of-

pocket costs directly related to the domain name; or 

(ii) the registrant has registered the domain name in order to prevent the owner 

of the trademark or service mark from reflecting the mark in a corresponding 

domain name, provided that the registrant has engaged in a pattern of such 

conduct; or 

(Hi) by using the domain name, the registrant has intentionally attempted to 

attract, for commercial gain, Internet users to its Website or other on-line 

location, by creating a likelihood of confusion with the complainant's mark as 

to the source, sponsorship, affiliation or endorsement of its Website or 

location or of a product or service on its Website or location. 

T h e A r b i t r a t o r i s in o p i n i o n t h a t t he f o l l o w i n g part o f P a r a 3 o f t he P o l i c y : 

"It is the Registrant's responsibility to determine whether the Registrant's domain 

name registration infringes or violates someone else's rights" is i nd i rec t l y re la ted to 

the Po l i cy P a r a 6 (ii) w h i c h s ta tes t h a t "the registrant has registered the domain 

name in order to prevent the owner of the trademark or service mark from 
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reflecting the mark in a corresponding domain name, provided that the registrant 

has engaged in a pattern of such conduct" p r o v i d e d the t r a d e m a r k e l e m e n t ( the 

Po l i c y P a r a 4 (i)) is e s t a b l i s h e d in t h e c a s e a n d t h e R e s p o n d e n t has e n g a g e d in a 

pa t t e rn o f s u c h c o n d u c t . 

F i rs t l y , t h e P o l i c y ' s Pa ra 3 c l ea r l y put t h e b u r d e n on the R e s p o n d e n t to c h e c k t h e 

3 r d par ty r ight be fo re the d o m a i n r eg i s t r a t i on a n d t h e R e s p o n d e n t k n o w i n g l y o r 

u n k n o w i n g l y p r o c e e d t o reg i s te r t h e d o m a i n n a m e a n d i f t h e C o m p l a i n a n t ' s r ight 

e s t a b l i s h e d as per t h e Po l i cy Pa ra 4 (i) r e g a r d i n g t r a d e m a r k a b o v e t h e n i t i s c l ea r l y 

e s t a b l i s h t ha t t h e R e s p o n d e n t has r e g i s t e r e d t h e d o m a i n n a m e t o p r e v e n t t h e m a r k 

o w n e r f r o m re f l ec t i ng t h e m a r k i n a c o r r e s p o n d i n g d o m a i n n a m e p r o v i d e d t h e 

R e s p o n d e n t has e n g a g e d i n a pa t te rn o f s u c h c o n d u c t w h i c h a m o u n t s t o bad fa i th 

r e g i s t r a t i o n o f d o m a i n n a m e . 

S e c o n d l y , not u s i n g the d o m a i n n a m e a n d n o w e b p a g e i s d i s p l a y e d o n t h e s a i d 

d o m a i n n a m e , a g a i n i nd i rec t l y i t fu l f i ls t he c o n d i t i o n o f t he Po l i cy 6 (ii) p r o v i d e d t h e 

Para 4 (i) i s e s t a b l i s h e d in t h e s a m e c a s e , as o n c e t h e t r a d e m a r k o w n e r ' s r ight i s 

e s t a b l i s h e d as per t h e Po l i c y Para 4( i ) w h i c h m e a n s the R e s p o n d e n t i s f a i l ed i n 

fu l f i l l i ng t h e d u t i e s p r o v i d e d in Pa ra 3 of t h e po l i cy a n d in resu l t i t w i l l fu l f i l s t he 

c o n d i t i o n s o f t h e bad fa i th use o f d o m a i n n a m e p r o v i d e d t h e R e s p o n d e n t has 

e n g a g e d in a pa t t e rn o f s u c h c o n d u c t . 

T h e Po l i cy e x p r e s s l y s t a t e s tha t t h e s e c i r c u m s t a n c e s a re w i t h o u t l i m i t a t i o n . 

T h e C o m p l a i n a n t d o e s not re ly on the Po l icy p a r a g r a p h s 6(i) o r 6 ( i i i ) . 

The Policy paragraph 6 (ii) 

T h e C o m p l a i n a n t re l ies u p o n t h e Po l icy p a r a g r a p h 6 ( i i ) , a r g u i n g t h a t t h e 

R e s p o n d e n t ' s r eg i s t r a t i on o f t h e d i s p u t e d d o m a i n n a m e p r e v e n t s t h e C o m p l a i n a n t 

f r o m b u s i n e s s n a m e a n d t r a d e m a r k i n a c o r r e s p o n d i n g d o m a i n n a m e a n d the 

R e s p o n d e n t a l so e n g a g e d i n s i m i l a r c o n d u c t a s h e has a l so r e g i s t e r e d t h e d o m a i n 

n a m e " s e a r s . i n " w h i c h a g a i n i s a f a m o u s b r a n d o f S e a r s , R o e b u c k a n d C o . i n U S A 

a n d C a n a d a . H o w e v e r , t he b u r d e n o f p r o v i n g a g a i n g o e s t o t h e R e s p o n d e n t t ha t 

he i s not e n g a g e d in a pa t te rn o f s u c h c o n d u c t a n d In the a b s e n c e o f a n y r e s p o n s e 

a n d e v i d e n c e o f t h e r e q u i r e d pa t te rn o f s i m i l a r c o n d u c t b y t h e R e s p o n d e n t , t h i s 

g r o u n d o f t h e c o m p l a i n t s u c c e e d s i n f a v o u r o f t h e C o m p l a i n a n t . 

A d o m a i n n a m e is m o r e t h a n a m e r e I n t e r n e t a d d r e s s . I t is a i den t i f i e r , I t o f ten 

i den t i f i es t h e I n t e r n e t s i te to t h o s e w h o reach it, a n d s e n d s a m e s s a g e tha t t h e s i te 

i s o w n e d by , s p o n s o r e d by, a f f i l ia ted w i t h , o r e n d o r s e d by t h e p e r s o n w i t h the 

n a m e , o r o w n i n g the t r a d e m a r k , r e f l ec ted i n the d o m a i n n a m e . 

A c c o r d i n g l y , t h e A r b i t r a t o r f i nds tha t t h e C o m p l a i n a n t has e s t a b l i s h e d tha t t h e 

R e s p o n d e n t r e g i s t e r e d a n d i s u s i n g t h e d i s p u t e d d o m a i n n a m e i n bad fa i th 

p u r s u a n t t o t h e Po l i cy p a r a g r a p h 6 ( i i ) . 

T h e R e s p o n d e n t i n t h i s c a s e c l e a r l y fa i led i n : 

(i) s u b m i s s i o n to a m a n d a t o r y A r b i t r a t i o n p r o c e e d i n g as per t h e Po l i cy P a r a 4 . 

(ii) fu l f i l l ing r e p r e s e n t a t i o n a n d w a r r a n t s as per t h e Po l i cy Para 3 . a n d 
(iii) p r o v i n g the Po l i cy Para 4 . 

A b o v e a c t i o n s o f t h e R e s p o n d e n t s h o w s t h a t h e m e r e l y b l o c k e d t h e d i s p u t e d 

d o m a i n n a m e . 

7. Other 
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8 . D e c i s i o n 

T h e R e s p o n d e n t fa i l ed i n his respons ib i l i t y t o d e t e r m i n e w h e t h e r the R e g i s t r a n t ' s 

d o m a i n n a m e reg i s t r a t i on i n f r i nges o r v i o l a t e s s o m e o n e e l s e ' s r igh ts a n d a l so f a i l ed 

in p r o v i n g t h a t e a c h o f t h e t h r e e r e q u i r e m e n t s se t f o r th in t h e Po l i cy p a r a g r a p h 4 

( i ) , (ii) a n d ( i i i ) . 

T h e A r b i t r a t o r t h e r e f o r e d i r ec t s t h a t t h e r eg i s t r a t i on o f t h e d i s p u t e d d o m a i n n a m e 

b e t r a n s f e r r e d f r o m t h e R e s p o n d e n t t o t h e C o m p l a i n a n t . 

T h e P a n e l a l so a w a r d s t h e c o s t s o f I n d i a n R u p e e s 5 , 0 0 0 . 0 0 ( I nd i an rupee f ive 

t h o u s a n d s on ly ) t o t h e c o m p l a i n a n t p u r s u a n t t o t h e Po l i cy Pa ra 10 , t he R e s p o n d e n t 

i n t h e c a s e has t o pay t h e s a i d c o s t s t o t h e C o m p l a i n a n t w i t h i n 30 d a y s o f th is 

d e c i s i o n . 

As per t h e Po l i cy p a r a g r a p h 11 c o p y o f th is d e c i s i o n o r a n y par t t h e r e o f c a n be 

p u b l i s h e d u n e d i t e d o n t h e . IN R e g i s t r y w e b s i t e a n d i n m e d i a . 


