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INDRP ARBITRATION CASE NO.1803
THE NATIONAL INTERNET EXCHANGE OF INDIA (NIXI)

ADMINISTRATIVE PANEL DECESION
SOLE ARBITRATOR: AJAY GUPTA

| . BAYER AKTIENGESELLSCHAFT
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51373 Leverkusen [GERMANY]. R Comple‘ii;:n'ant;

VERSUS
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' Mumbai-400071 [Maharashtra] -India ... Respondent

Disputed Domain Name: “BAYERS.IN”
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1.1

1.2

1.3

2.1

3.1

THE PARTIES

The Complainant, Bayer Akti'éngesellschaft, 1nthls -

arbitration proceeding, is a global erterprise with core

competencies in the fields of healthcare, nutrition and
plant protection and its contact address is 1400'_
Centrepark - Blvd., Suite 200, West Palm Beach, FL‘
33401, United States of America. |

The Corhplainant’s Authorized Representative i_n-‘ this
administrative proceeding is pm.legal and its contact’
details are: Address: Steinsdorfstrafe 13 80538

Miinchen Germany.

In this arbitration proceeding, the Respondent is Uttam
Kuma_r, Pharmaceutical, Mumbai-400071 (MAHARA‘S‘HTRA), .
India as per the details given by the WHOIS database :
maintained by the National Internet E);change o"fv"India,_

(NIXI).

THE DOMAIN NAME AND REGISTRAR

The disputed domain name is “BAYERS.IN” and the-
Registrar with which the disputed domain name is , ‘

registered is GoDaddy.com, LLC.

PROCEDURAL HISTORY [ARBITRATION PROCEEDINGS]

This arbitration proceeding is in accordance with =

the.IN Domain Name Dispute Resolution Policy [INDRP],;

adopted by the National Internet Exchange of 'India]
(NIXI). The INDRP Rules of Procedure [the Ru_v‘les]'fwerev
approved by NIXI on 28th June 2005 in accordance -

with the Indian Arbitration and Conciliation Act, 1996.. L F

By registering the disputed domain name with t‘h.e_.NIXIw -



3.2

accredited Registrar, the Respondent agreed to the - 5

resolution of the disputes under the.IN DiSputc"';

Resolution Policy and Rules framed thereunder.”

The history of this proceeding is as follows :

3.2.1By Rules 2(a) and 4(a), NIXI on 26.12.2023.
»formaliy notified the Respondent of the comp,la‘int*‘“
‘along with a copy of the complaint & annexures/_ i

documents, and appointed me as thq”'S_ole_‘-

Arbitrator for adjudicating upon the dispute in . oo

accordance with the Arbitration and Conciliation
Act, 1996, and the Rules fram-ed thereunde.r, IN
Domain Resolution Policy and the-Rules framed
thereunder. 1 submitted the Statement of -
Acceptance and Declaration of Impartiality and

Independence dated 26.12.2023 to NIXI.

3.2.2That commencing the arbitration proceedings an -

Arbitration Notice Dated 26.12.2023 was emailed |
to the Respondent on 26.12.2023 by this pa'nel-‘;
‘under Rule 5(c) of INDRP Rules of Proce'dv‘ur"e. with
direction to file a reply of the complaint, 1f any,

within 10 days.

3.2.3This panel vide Arbitration Notice dated
26.12.2023 had directed the Respondent ;fo 'file,‘.
the reply of complaint, if any, within 10 days of
the notice and therefore _Respon‘denti:" was"'
supposed to file the reply of the compléiirﬁit‘ by - .
04.01.2024. o

3.2.4This panel via its email dated 26.12.2023 had

directed the Complainant to update the do'main;‘

complaint with the registrant’s missing 'v:d'é't'ails PRI

M/; ‘Page 4 of 27



and send the same to all including the Respb_n'dent; )
The Complainant, complying with the diréc’tions' :
via its mail dated 30.12.2023 filed the updated

complaint before this panel and also emailed the

same to the Respondent. The Comp‘lainantf, alsQ 2L

-submitted the proof of service/deliverSz ~.-o:f_ the

physical copy of the complaint to the Respondent -~ :

‘through courier, which shows delivery of the

same to the Respondent on 05.01.2024.

3.2.5HOWever, since the Réspondent failed to file the
reply of Complaint, if any, within time, as directed,

this panel again in the interest of justice v1a its -

email dated 05.01.2024 granted a further period e

of 05 days i.e. by 09.01.2024 to the Respv(f)inld:ant.‘_‘_- |
to file the reply of the complaint. The Respﬁndentj ' {,
despite the receipt of arbitration notice ’\‘I_:D'_:atedﬁf |
26.12.2023, copy of complaint and reminder
dated 05.01.2024 of this panel, neither replied to' -
the Arbitration notice nor filed a repl‘y' of :
complaint; hence, on 10.01.2024 the Respéri'dent‘: 7

was proceeded ex-parte.

THE RESPONDENT’S DEFAULT

The Respondent failed to réply to the notice reg_afding_
the complaint. It is a well-established principle that
once a Complainant makes a prima-facie case shOwing
that a Respondent lacks rights to the domain name at
issue; the Respondent must come forward witl'-‘i_"jproof-
that it has some legitimate interest in the .dc;main'
name to rebut this presumption. The disputed d_oimain

name in question is “bayers.in”.

w Page50f27:



4.2

4.3

4.4

The INDRP Rules of Procedure require under 'Rulé 8(b)

that the arbitrator must ensure that each p!ai‘ity° is

given a fair opportunity to present its case. Rule 8(b) -

reads as follows :

“In all cases, the Arbitrator shall ensure that the
parties are treated with equality and that each
party is given a fair opportunity to present its
case.” -

The Reépondent was notified of this adminisitfétivé=‘
proceeding per the Rules. The .IN Registry disch-é_i'rged '

its responsibility under Rules p{arégraph 2(a) to 1eff1ploy

reasonably available means calculated to aChier

abtual notice to the Respondent of the complaint.

The panel finds that the Respondent has been given a
fair opportunity to present his case. The Respondent
was given direction to file a reply to the compiéint if
any, but the Respondent neither gave any reply td_' notice
nor to the complaint despite repeated ofpportu_nities,.;.
The ‘Rules’ paragraph 12 states, “In the even'tr, any
party breaches the provisions of INDRP rules and/or
directions of the Arbitrator, the métt_er can be decided
ex parte by the Arbitrator and such ai‘bitral."a’ward,
shall be binding in accordance to the law.” " In the-

circumstances, the panel’s decision is based upon the
- J A 8 ) R

Complainant’s assertions, evidence, inferences, and:. -

merits only as the Respondént has not replied despite
repeated opportunities given in this regard and is

proceeded ex parte.

BACKGROUND OF THE COMPLAINANT & ITS "
SUBMISSIONS ABOUT THE TRADEMARK -
“BAYER”, ITS STATUTORY AND COMMON' LAW

RIGHTS ADOPTION : : RS
W"@wv G T



5.1

The Complainant, in the present arbitration procéedingé
to support their case, has relied and placed on r‘écovrds' ‘
documents - as Annexures and made the following
submissions ‘: | .
5.1.1The Complainant submits that it is a- g_'l.obal.
enterprise with core competencies in. the fi‘el‘dvs of
healthcare, nutrition and plant protectibh- with-

global headquarter in Germany. The Complainanf

submits its stock is included in ne'arly'alvl the -

major share indices, traded on all German stock
exchanges and included in the DAX 40, a Blue;
Chip stock market index con‘sisting of the 40
major German companies trading on the

Frankfurt Stock Exchange.

5.1.2The complainant submits that _companyi:"name-r_
'BAYER dates back to 1863, when the fi-r’m of
“Friedrich Bayer & Co.” was established in the
town of Elberfeld, now part of the city of
Wuppertal in Germany. In 1881, the name: was
transferred to a stock cdrporation ‘called

“Farbenfabriken vorm. Friedrich Bayer &if‘Co.”.;

This co'mpany _begari manufaéturing' _ and;t.f'_' B

marketing pharmaceutical products in 18‘8'78: and
has sold such products ‘under the BAYER?

trademark ever since that time.

5.1.3The Complainant submits that it is represented"
by over 354 consolidated companies 1n 83
countries and has more than 101,000 ém’p'l'dyees '
worldwide. The Complainant, itself or through 't,hcv's
subgroups like Health Care and Crop Svci'cncc,l

does business on all five continents, manufacturing



‘and selling numerous of products, inter alia
human pharmaceutical and medical care products, .

diagnostic products, and agricultural chemicals. .

The Complainant provides information on its cd,r’rﬁi_sp,any, s

‘online inter alia at https://www.baver.com/"."_ Thc:.'

Complainant submits that in India, the -
Complainant’s maintains a subsidiary unde’i_r the
name Bayer Crop Science Limited, \;vhi-c_h is
located at Bayer House, 'Central Avenﬁe,

Hiranandani Estate, Thane (West) - 40-0607,

Maharashtra, India. The Complainant fu'rrther_’__’.-’ L

submits that compény is regularly listed béyoric_:lj‘
the world’s leading companies in various

categories.

TRADEMARK REGISTRATIONS BY THE COMPLAINANT

5.1.4The Complainant submits that it is thc.oWner.of
about 700 registrations and pending appli(.:ations": |
of the word mark “BAYER” alone, includirig the |
'i'nte'i’rnational trademark no. 1462909 for “BAYER” |
registered since November 28, 2018, Which."-is in
force inter alia in India. It is submitted by the
complainant that the Complainant’s registrations "

cover an extensive range of goods and services.

5.1.5The Complainant submits that éomplainaﬁt?hvas a
strong presence on the Internet. The Compléi'nant'}
and its subsidiaries own hundreds of do.main':
name registrations containing the BAYER,:Ma'rk;‘._-
including <bayer.com>, <bayer.in>, <bayer.cdrﬁ;au>, '
<bayer.co>, <bayer.be>, and <bayer.us>. Due to
the Cbmplainant’s global online use of its BAYER

Mark, such mark is  obviously and - solely

" E ’ Page 8 of 27 ¢



connected with the Complainant. A search fqi‘_ _thé

query “bayer” at the website 'Www'.gogg‘le.;co._in_' 5

"shows that nearly all of the search resﬁlts[refexf :

to the Complainant or its subsidiaries.

5.1.6The Complainant submits that as a resul»t‘. of the

exclusive and extensive use, the Complainaht’S' '
BAYER Marks have acquired a signific:ant_
gooawill and are widely known. It is further
submit-ted by the complainant that Prévious
decisions decided under the UDRP for mor_é.:tl;lan-.-
20 years have found that the Complai’inant’s"ﬁ'
BAYER Marks are well-known.. The compléinant',

in support of his submissions has relied on the
following decisions: |

WIPO decision D2001-0205 <wwwbayer.com>;
WIPO decision D2002-0138 <bayer--
healthcare.org> et al.; WIPO decision DRO2005- "
0006 <bayer.ro>; WIPO decision D2006-1349.
<bayer-schering.com>; WIPO decision D2009-
0484 <bayermedical.com>; WIPO decision D2011-
0201 <bayercontour.com>; WIPO decision
DAE2012-0004 <bayer.ae>; WIPO decision
D2012-2492 <bayergardenshop.com>; WIPO
decision D2013-1286 <bayerdca2000.com> et al.;
WIPO decision D2014-1991
<bayerdemexico.com>; WIPO decision D2015-
1932 <bayer.online>; WIPO decision D2016-2354
<bayermonsanto.com>; WIPO decision D2017-
0328  <bayer-monj santo.org>; WIPO decision
D2017-1706 bayermaterialsciencenafta.com>; -
WIPO decision D2018-2676  <ger-bayer.com>;
WIPO decision D2019-2576 <bayer.shop>; WIPO
decision D2020-0051 <bayer-canada.com>; WIPO
decision D2021-2726 <cropj science-bayer.com>;"
WIPO decision D2022-0514 <agro-bayerpl.com>

6. THE ISSUES INVOLVED IN THE DISPUTE
6.1 The Complainant in its complaint has in_Voked:-

paragraph 4 of the INDRP, which reads :

Page9of27 "



6.2

7.2

“Types of Disputes

Any person who considers that a registered
domain name conflicts with his legitimate rights
or interests may file a Complaint to the lN
Registry on the following premises:-

The disputed domain name is identica/.""o'r
confusing similar to a trademark in which: the
Complainant has statutory/common law rights. -

The Respondent has no rights or legitimate
interests in respect of the disputed domain
name. '

The disputed domain name has been registéred
oris/ are being used in bad faith.”

The above-mentioned 3 essential elements of a do;ma_in_
name dispute are being discussed hereunder in light of

the facts and circumstances of this complaint.

PARTIES’ CONTENTIONS '
The domain name is identical or confusingly f,sim'ilaf [
to a trademark or service mark in whichf'_ the -

Complainaht has rights.

COMPLAINANT

The Complainant submits that the disputed domaln
name is confusingly similar to the Complainant’s
BAYER Marks. The disputed domain name includies the : _
Complainant’s BAYER Marks, the additional 1_etté*r “s”,

and the Top-Level-Domain “.in”. The Compléi'nant;_

further submits that, it is well established that the.

” -

specific top level of a domain name such as in”,

“.co.in” etc. does not affect the domain name -for thei - i

Page 10 of 27




7.3

7.4

8.1

purpose of determining whether it is identical or.

confusingly similar. The Complainant has relied on

decisions in INDRP/1661 . <teavana.co:.in>;
INDRP/1681 <ixigo.co.in>; INDRP/1674 <orbimed.in>;"
INDRP/ 1658 <thombrowne.co.in>; INDRP/1651

<omcpower>; INDRP/ 1642 <facebook.co.in>

The Complainant submits that the fact th;at disputed’

domam name includes the additional letter “s” does

not ehmlnate the similarity between the Complalnant 8 ol

trademark and the disputed domaln name as well. The
Complainant submits that it is well established .th_at a
domain name is confusingly similar to a trae.le_-m_ark'b
desp1te the addition of an additional “s” at the end énd- ) |
has relied on INDRP decision INDRP/ 1408 -

<whatsapps.in>; INDRP/1302 <youtubes.in>; IN7 DRP

/998 <accentures.in>. The Complainant submits as a o

result, it is clear that the disputed domain name is’
confusingly similar to the BAYER Marks .-ﬁnder
paragraph 4(a) of the INDRP Policy. : '

RESPONDENT

The Respondent has not rephed to Complamants

contentions.

PANEL OBSERVATIONS

This Panel on pursuing the documents and records
submitted by Complainant observes that the compiainént L
is a-glo,bal enterprise with core competencies"-inither
fields of .healthcare, nutrition and plant protecf'i_'o,n. It
is further observed that the Complainant, itse_lf_ or -
through the subgroups like Health Care and_'_.C;’opv

Science, does business on all over the "'f»_World,w

W pttar



8.2

8.3

8.4

manufacturing and selling numerous products:",ffi‘nter.'
alia human pharmaceutical and medical care products,

diagnostic products, and agricultural chemicals under
its brand “BAYER’. |

This panel observes that the Complainant has common

law as well as statutory rights in its trade/service

mark “BAYER”. It is also observed by this pan'e,‘:l"r that -

the Complainant has successfully secured
registrations for the BAYER mark all over the 'W_orld'v
including India. The Complainant has proved that it

has -trademark rights and other rights in the mark"

“BAYER” by submitting substantial documents in support.

of it.

It is observed by this panel that the tra_demérk’. '
“BAYER” in the Disputed Domain Name “bayers.in”
comprise}s the Complaint’s trademarks in their eht_irety |
has the potential to cause consumer confusion alr’id will
cause the user to mistakenly believe that it orig"i‘hantes'v

from, is associated with or is sponsored by the

Complainant. The disputed domain name includé‘,_:s_ the

additional letter “s” after complairiant’s Tra‘d"_e‘fmark
“bayer” and that does not eliminate t.he similarity . _."
between the Complainant’s trademark and the diiéﬁuted:'
domain name. It is further observed by this pan_cl“_that;
suffix “in” is not sufficient to escape the findi'ng‘-'_t-hat’
the domain is confusingly similar to Compvla_'it.nant’s‘.

trademark.'

This panel, therefore, is of opinion that the disputed
domain name “BYAYERS.IN” being identical/confusingly
similar to the trademark of Complainant will mislead

the public and will cause an unfair advantage to-



8.5

8.6

8.7

Respondent. The Panel is of the view that there is a.

likelihood of confusion between the disputed domain . -

name and the Complainant, its trademark, and the ;
domain riames associated. The disputed domain name |
registered by the Respondent is confusingly similar tQ
the trademark «BAYER” of the Complainant.

It is the responsibility of the Respondent to fmd eutf
before registration that the domain name he is gomg to.

g1ster "does not violate the rights of any proprlretor/"‘
brand owner and the Respondent has miserably fa1led :

in following this condition.

This Panel, therefore, in light of the ‘contentions.. raised; n

by the Complainant concludes that the d1sputedﬁ
domain name is confusingly similar to the Complamantrr
marks. Accordingly, the Panel vconcludes that the
Complainant has satisfied the first element required by

Paragraph 4(a) of the INDR Policy.

The Registrant/Respondent has no rights or legitimate

interest in respect of the disputed domain name.

COMPLAINANT

The Complainant submits that the Reg1strant -_has no
rights or legitimate interests in respect of the demain-
name. The Complainant states that Paragraph 6 of the
Policy sets out three illustrative circumstances, Wthh
although not exclusive, are ev1dence of the reg1strant s
rights to or legitimate interests in the domain name forbv__ ,}
the purposes of paragraph 4(b) of the Policy, 1. e.
(a) before any notice to the Registrant of the d1spute,'_""'7
the Registrant's use of, or demonstrable preparat1ons y

to use.the domain name or a name correspondmg]



8.8

to the domain name in.connection with a bona=

fide offering of goods or services;

(b) the Régistrant (as an individual, business, or
‘other organization) has been commonly known by
the domain name, even if the Registrant has -
acquired no Tradej mark or Service Mark fi.ghtsj’- '

or

(c) the Registrant is making a legitimate ‘non-
commercial or fair use of the domain h,amev,
without the intention of.comm—ercial gain by
misleadingly or diverting consumers or to tarnish

the Trademark or Service Mark at issge.

The Complainant submits that even though the - Policy -
requires the complainant to prove that the respondeht-:;
has no rights or legitimate interests in the»d-ivs»puted
domain name, it is the consensus view that a compla-inant'
has to make only a prima facie case to fulfil the
requlrements of paragraph 4(b) of the Pol1cy As a-
result, the burden of proving that the responde_r_;t has
rights or legitimate interests in the disputed d:.o,‘."m‘ain‘
name will then shift to the respondent. In this: regard =

the complainant has relied on the decision of "INDRP‘

decision INDRP/103 <ampnetconnect.co.in>; INDRP N
decision INDRP/106 <digitalbroadcom.co.in>; I.NDRP:

decision INDRP/116 <eurocopter.in>; INDRP decision ;
INDRP/130 <tenneco.co.in>; I’NDRP dec_ision
INDRP/912 <potterbernkids.in>; INDRP decision INDRP"
/910 <westelrﬁ.iri>; INDRP/ 1672 <makemytrips.;c.q;in>;‘ g
INDRP/ 1659 <makesmytrip.in>; INDRP/1667 -

<novartisevent.in>; INDRP/1643 <facebook1ik'e'_r.'in>;“
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8.9

INDRP/1631 <whatsappmarketing.in>; INDRP/1631

<omcpower.in>

The Complainant submits that it has not licensed or. -

otherwise permitted the Respondent to use any'. of its:’

trademarksl and has not permitted the Respondé'nt‘ to

apply for or use any domain name incorporatirig the "
BAYER Marks. The word “BAYER” is highly dist_inétive
and obviously connected with the Complainant’s
productsﬁ and is not a word a trader would legitimately
choose unless seeking to create an impre_ssion';vof,an'.’

association with the Complainant.

8.10 The Complainant further submits that thereﬁ‘.if_:s' no -

8.11

8.12

evidehce of the Respondent’s use of, or demonsfrablé
preparations to use, the domain name or af name:_r
corresponding to the domain name in connection with
a bona fide offering of goods or services. In fact',zthe'
disputed domain name is not actively used "‘at-' all.
Furthermofe, the Respondent - to the Dbest of the
Complainant’s knowledge - has not been comrhonly
known by the‘disputed doméin name or under BAYERS,
as requiredA under paraj graph 6(b) of the Policy.:

The Complainant further submits that the Respondent’s
use of the disputed domain name in the way set out
above is also not a legitimate non-commercial or féi'r use

of the domain name under paragraph 6(c) of the'_Policy.' :

The Complainant submits that under these circumsta"nces,_
there is no doubt that the Respondent has no rights or
legitimate interests in respect of the disptited ddmain
name and that the requirement of paragraph 4(b) of’-

the Policy is also satisfied.




8.13

9.1

9.2

9.3

9.4

RESPONDENT

The Respondent has not replied to Complai'n‘ant’s?:._;_" :

contentions.

PANEL OBSERVATIONS

This Panel holds that the second element thé:t" the
Complainant needs to prove and as is required by
paragraph 4(b) of the INDRP is that the Rc'spor_laenf
has no legitimate right or interests in the di-éputed‘

domain name.

This panel observes that the Complainant by placing

documents/records and evidence along with" the

complaint has been able to prove that the Comp_lainant

is doing its business under the mark ‘BAYER’ in many . -

countries including India. The Complainant ':By its -
priority in adoptioh, goodwill, and long,'confi_nfuous.,
and extensive use of the mark, the Complainan’q has
acquired the exclusive right to the use of the ‘BAYER’

mark in respect of its business.

Whereas, it is observed by this panel that the
Respondent has failed to rebut the allegations of the :

Complainan't that it has not licensed or oth'e”rQWise"-_: .

permitted the Respondent to use any of its tradé_mafks L

and has not permitted the Respondent to apply for or.

use any domain name incorporating the BAYER Marks.';'

It is also observed by this panel that the Respondent.
has failed to rebut the contention of the Complainant

that there is no evidence of the Respondent’s usé_[of, or.

demonstrable preparations to use, the domain name or a-_;f

name corresponding to the domain name in connection .-




with a bona fide offering of goods’ or services. The
Respondent has further failed to rebut the contcﬁtions
of the Complainant that the disputed domain name is
not actively used at all and, the Respondent - to the
best of the Complainant’s knowledge - has not been
commonly known by the disputed domain name OT
under BAYERS as required under paragraph 6(b) of the
Policy. ; i

Once the Complainant makes a prima facie case
showing that the Respondent does not have any"rights._ :
or legitimate interest in the domain name, the burden .
to give evidence shifts to the Respondent to rebut thé
contention by providing evidence of its rights or
interests in the domain name. The Re_sponden_f has
failed to place any evidence to rebut the allegatioins of»v_ -

the Complainant.

It is further observed by this panel that para 6 of

the.IN Domain Name Dispute Resolution Policy (INDRP) 5 o

states :

«Any of the following circumstances, in
particular, but without limitation, if found by
the Arbitrator to be proved based on- its
evaluation of all evidence presented, shall
demonstrate the Registrant's rights to .or
legitimate interests in the domain name for
Clause 4 (b) : o
(a) before any notice to the Registrant of the
‘dispute, the Registrant's use of, or demonstrable
prebarations to use the domain name or @ name
corresponding to the domain name in connection
with a bona fide offering of goods or services;
(b) the Registrant (as an individual, business, OF
other organization) has been commonly known



9.7

9.8

by the domain name, even if the Registrant has
acquired no trademark or service mark rights; or -
(c) the Registrant is making a legitimate non-

commercial or fair use of the domain name,

without intent for commercial gain to misleadingly

divert consumers or to tarnish the trademark or

service mark at issue.”

This panel observe that the Respondent also failed to
full fill any of the requirements as mentioned in para 6 -
of INDRP Policy which demonstrates the Registrant's

rights to or legitimate interests in the domain vnamé for

Clause 4 (b): For these reasons, the Panel holds that R

the Complainant has proved that the Respondenf does: °

not have any rights or legitimate interests 1n the
disputed domain name “BAYERS.IN“.

The disputed domain name has been
registered or is/ are being used in bad faith._

COMPLAINANT

The Complainant submits that the Respondent has’
registered and is using the disputed domain n‘_é;‘fne in

bad faith. The c.omplainant submits:that Parag:fé_ph 7

of the Policy sets out four illustrative circumstances, .

which, although not exclusive, are evidence of the
registration and use of the domain name in bad faith.
for the purposes of paragraph 4(c) of the Policy, i.e. :
(a) circumstances indicating that the Registrz‘a_:h_tbhas
registered or acquired the domain name pr1mar11y
for the purpose of selling, renting, or oth_evr'wise‘
transferring the domain name registration't'(_')," the
Complainant, who bears the name or is the owner:
of the Trademark or Service Mark, or to é

competitor of that Complainant, for va'-luablé_v
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9.9

9.10

consideration in excess of the Registf‘ant's_"-
documented out-of-pocket costs directly related -

to the domain name; or

(b) the.:-Registrant has registered the domain name in
order to prevent the owner of the Trademafk or
Serviée Mark from reflecting the mark 1n a
corresponding domain name, providéd tﬁat °the'i
Registrant ,has engaged in a pattern of":._’such."

conduct; or

(c) by using the domain name, the- Registrant ha_sj
intentionally attempted to attract Internet us‘ers.-
to the Registrant's website or other on-line
location, by creating a likelihood of confusion with
the Complainant's name or mark as to the éjo_i_ircé,
sponsorship, affiliation, or endorsement 'o'_f_'.the;
Registrant's website or location or' of a pro'd'ubt or

service on the Registrant's website or location; or:

(d) The Registrant has registered the domain- name .
primarily for the purpose of disrupting the

business of a competitor.

The Complainant submits that the_Responderiﬂt’does"
not conduct any legitimate commercial or -.non--
commercial business activity. The Compla;i"_ﬁant’sv
highly distinctive BAYER Marks have a “strong -
reputation and are widely know'n,‘ including India,

where the Respondent is located.

The Complainant further submits that based on the
Complainant's worldwide fame and the fact, that the

Respondent’s . included ‘the  organization - ‘name
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9.11

9.12

“pharmaceutical” in the WHOIS, which clcarlygp.bi.nts.
to the Complainant as a major pharmacéﬁtical
company, it is inconceivable that the Respi)‘ndcntv"_ﬁz
registered the disputed domain name unaware of the
Complainant’s rights in its BAYER Marks and reasbﬁablg -
to infer that the Respondent has registe‘redv thé’
disputed domain name with full knowledge of the
BAYER Marks and therefore in bad faith as required"
under paragraph 4(c) of the Policy.

The Complainant submits that the fact, th_af. the

disputed domain name is not actively used but.merely

passively held does not obstruct a finding' of ba"dj_'f'aith'

use under the Policy as, in the present case,“'suchf
passive holding of domain name is equal to actiV’e illSC."
The Complainant submits that there is consensu_s,view.‘
among Panelists that the element of use in bad 'férith is'
satisfied not only if a domain name is actively being‘
used on the Internet, but also if in the light of the.
overall circumstances of the domain registratidh_, the
passive hol-ding of a domain name equates .Wit‘h an
active use of a domain name. The Complainant has 
r_elied on WIPO decision D2000-0003 _<telstré_.}'org>;
INDRP decision <delonghi.in>; INDRP decision INDRP/ "
1706 <sonyzee.co.in>; INDRP decision <cic-se¢urities_.fin>. :
The Complainant submits that the circumstanées; in
this case clearly justify the equation'of passive ho__ldingv. -
and active use, because :
> The Complainant’s BAYER Marks are 'h_ighly‘
distinctive and well;known; o
> The Respondent had provided no evidcnce
whatsoever of any actual or conterrilpla*ted ‘good
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> From all of the circumstances, there does not ,
appear to be any possible or conceivable good
faith use of the disputed domain name that'wo_uld” ‘

not be illegitimate.

9.13 The Complainant submits that as the elements
expressly mentioned in paragraph 7 of the Policy are

non-exhaustive, practice has regarded a number of

other indications and aspects = to indicate a

respondent’s bad faith : ;

o Where a domain name is found to have been : .
registered with the intention to “attract Initerne.t‘g'
users by exploiting the fame of a we,ll-k'nown.-:-
trademark, it constitutes bad faith registrétion.f
See INDRP decision INDRP/lQS <lego.co.in> - The

registration of a domain name that is confusingly

similar or identical to a famous trademark by any : - :

entity, which has no relationship to that mark, is

itself sufficient evidence of bad faith registr‘éttion_
and use. The Complainant has relied on INDRP
"decision INDRP/119 <msn.com>; INDRP de'c'isionv'

INDRP/130 <tenneco.co.in>; INDRP/1643"
‘<facebookliker.in>; INDRP/1631
<whatsappmarketing.in>; INDRP/1658

<thombrowne.co.in> -°

9.14 The Complainant submits that the Respondent'f_éught . &
to have been aware when it registered the disputed
domain name that such registration would impede the

use of the disputed domain name by the legi-tlimate'

owner of the traaemark, which is found to be béd_‘fféith . wF

and has relied on INDRP decision INDRPJ:/F'125.
<lego.co.in>; INDRP/ 1643 <facebookliker.in>. . |
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9.15

. 9.16

10.

101

The Complainant submits that the Responden».t"_ has

registered and used the disputed domain name in bad .

faith and that the requirement of paragraph 4(c) of the

Policy is also satisfied.

RESPONDENT

The Respondent has not replied to Com;ﬁlain:ant’s_. -

contentions.

PANEL OBSERVATION

Paragraph 7 of the INDRP provides that the followmg, =

circumstances are deemed to be evidence that

Re_spondent has registered and used a domain name in
bad faith : '

“(a) Circumstances indicating . that the
Respondent has registered' or has dcquﬁ-‘fed
the domain name primarily for selling,
renting, or otherwise transferring the
domain name  registration to  the
Complainant who bears the name or is the
owner of the trademark or service mark, or
to a competitor of that Complainant,:for
valuable consideration over the 'Regist'r"a'r":
documented out of pocket costs d/rect/y' '
related to the domain name; or 1

(b) the Respondent has registered the domaln
name to prevent ‘the owner of the
trademark or service mark from reflecting
the mark in a corresponding domain name,
provided that the Respondent has engaged
in a pattern of such conduct; or -

(c) by using the domain name, the Respondent
has intentionally attempted to attract
internet users to its website or other
online location, by creating a likelihood of



10.2

10.3

10.4

. confusion with the Complainant’s mark as
to the source, sponsorship, affiliation, or
endorsement of its Website or location or
a product or services on its website or
location.” St

This panel while going through the complaiﬁft}_:._ ’andb:,_ j"f.'
documents which are placed in the form of anriéiyres o
has observed that the Respondent registered-'—the;
disputed domain name in February 2023, by which'
time the Complainant has been using the mark BAYER

mark for many years. It is observed by this panel that

the Complainant has statutory and common law"‘-.lfi'ghts':' T

in the mark BAYER worldwide including in Ind'i'a_'.'f and

Complainant is also using the BAYER mark on the
internet, in other domainb names, and as a tra4ding‘_~
name before registration of disputed domain name. It
is observed by this panel that given the abbve-
mentioned facts and circumstances, it is impossible to
conceive that the Respondent could have registered the
disputed domain name in good faith or Wifhout
knowledge of the Complainant’s rights in the mark -
BAYER. S RS

It is further observed by this pan»el that. the
Respondent has failed to rebut the allegation of the

Complainant that, the Respondent does not c'o'ri_duct‘_

any legitimate commercial or non-commercial business

activity and based on the Complainant's worldwide fame

as a major pharmaceutical company, the Respondent iriéluded’

the organization name “pharmaceutical” in the WHOIS.

It is further observed by this panel that fhe
Respondent has failed to rebut the allegation of the.

Complainant that, it is inconceivable that the
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10.5

bl

11.1

12.

12.1

Respondent registered the disputed domain '_ti‘e.tmé,
unaware of the Complainant’s rights in its BAYER
Marks and it is reasonable to infer that the .
Respondent has registered the disputed domain;'_n‘a_me;
with full knowledge of the BAYER Marks and therefore .
criteria of bad faith as required under paragraph 4(c)

of the Policy.

The Complainant has rightly establishcd thét the
Respondént registered the disputed domain r‘name-
“BAYERS.IN” in bad faith with contention that the

Respondent pfovided no evidence whatsoever of anyv‘

actual or contemplated good faith use; and also.

péssi_ve holding of domain name is equal to active use. v
The Respondent’s domain name registration meets the
bad faith elements outlined in para 4 (c) of the INDRP
Policy. Therefore the Panel concludes that the
registration: by Respondent is in Dbad - faith._v
Consequently, it is established that the disputed domaln
name was registered in bad faith or used in badilfaith_
and the Respondent has wrongfully acqqired/‘

registered the domain name in its favor in bad faith.

REMEDIES REQUESTED

The Complaina'nt has prayed to this Administrative '_Panel_r.’
that the domain name <BAYERS.IN> be transferred to .
the complainant and imposing of the cost on. the

Respondent.

DECISION

The following circumstances are material to the issue
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12.2

12.3

Through its contentions based on documents/ records'_ :x
and eviderice, the Complainant has been able to :
estabiish that the mark “BAYER® is a well-known name
globally including in India in the field of manufaéturing‘
and selling numerous products, inter alia human
pharmaceutical and medical care products, diagnostic
products, and agricultural chemicals. The Compléﬁnant
ﬁas established that the trademark BAYER s’
inherently distinctive of the products and businve‘ss of
the Complainant and it has secured trademark
protection for BAYER by registering trademarks in

many countries.

The Respondent, despite repeated opportunities. given,
has failed to provide any evidence that it has any:
rights or legitimate interests in réspect of the domain
flame, and the Respondent is related in any w'ay to thé O
Complainant. The Respondent has provide_:d no
evidence whatsoever of any actual or contemplated
good faith use of the Disputed Domain Name. |

The Complainant by its contentions has been able to
prove, th__‘at_by passive holding of the disputed ,ddméin
name wifhout any actual or contemplated goo:d» faith |
use of the Disputed Domain Name, the di$puted
domain nam.e has been registered by the Respondént in

bad faith. The addition of the word ”s”-}‘:“"after :

complainant’s well known registered trade mark-f’b'éyer”'
also indicate that disputed domain name has':been‘j_l
registered by the Respondent in bad faith."r It isr»;,.
unbelievable that while adding the word “‘S”'.‘f the:

Respondent was not aware of the complainant’s‘-i-r'iights o

in mark “bayer”.



12.4 The Respondent failed to comply with Para 3 of the
INDRP, which requires that it is the responsibility of
the Respondent to ensure before the registr_atizﬁcv)n va thci._,
impﬁgned domain name by him that the domairi"rviame‘::
registration does not infringe or violate someone else’s
right-s. The Respondent should have ‘exercised. .
reasonable efforts to ensure there was 'no

encroachment on any third-party rights.

12.5 Taking into account the nature of the disputed domain
name with addition to the word ’s’ and in parti.f;ul'ar,,
‘th“e “.in” extension alongside the Complainant’s,'_'rnark_'
which is confusingly similar, which would ine"x’;f-i'tably.’
associate the disputed domain name closely with-_thc'-
Complainant’s group of domains in the mivnd_‘,,s of -
consumers, all plausible actual or contémplated: active -
use of disputed Domain Name by the Respondent is

and would be illegitimate.

12.6 This panel is of the view that it is for the Compl"éi‘i'jlant»'
to make oﬁt a prima facie case that the Respo'n‘d‘ent
lacks rights or legitimate interests. Once such a'pr_'ima‘
facie case is made, the Respondent carries the burden of
demonstrating rights or legitimate intefests in the
domain name but the Respondent has miserably-‘_fa.iled'v
to do that. The Respondent’s registration of the _d'c')mainv ;
name [bayers.in] is in bad faith. The Respondehfc_ has
no rights or legitimate interests in respect of the
domain name and also the domain name is identic.al or
confusingly similar to a trademark or service mark in

which the Complainant has rights.
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RELIEF

Following INDRP Policy and Rules, this Panel 'd,iir_ects o
that the disputed domain name [BAYERS.IN] be"
transferred from the Respondent to the Complainant'," g

requesting NIXI to monitor the transfer.

" New Delhi, India [AJAY GUPTA]

Dated:January 18, 2024 ' Sole Arbitravto_r“_
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