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BEFORE THE SOLiARBITRATOR UNDER THE

IN DISPUTE RESOLUTION
IN THE MATTER OF: roLIcy

H & M HENNES & MAURITZ AB
MASTER SAMUELSGATAN 46A.
10638 STOCKHOLM, SWEDEN

{Complainant)
Versus
ZHAQMNAFEI
NO.105, WUXT ROAD SHUCHENGZHEN,
SHUYANGXIAN, JIANGSU, CHINA,
SHUYANG JIANGSU, 223600, CHINA (Respondent)



THE PARTIES:

The first Complainant in this prodeeding is|Hl & M Hennes & Mauritz AB and is AN

internationally renowned retail cloth%ﬁng compay.

The Complainant is represented throlgh their authorized representative;
Cecilia Borgenstam,

Melbourne IT Digital Brand Services|

Saltmétargatan 7

SE-113 59 Stockholm, Sweden

Telephone: +46.855382630

Fax: -+46.855384117

E-mail:disputes@melbourneitdbs.com

The Respondent in this proceeding lis Zhaoliafei, No.105, Wuxi Road, Shuchengzhen,
shuyangxian, Jiangsu, China, ShuyAlng, Jiangsu, 223600, China, + 86.18936911572,

Domain_name(@outlook.com,

THE DOMAIN NAME AND REGISTRAR:

The domain name in dispute is www@ennes-m@uritz.in. According to the Whols Search

I
utility of .IN Registry, the Registrar ofl the disputed domain name www.hennes-mauritz.in,

with whom the disputed domain name! www_henlnes-mauritz.in is registered is Directplex,

Mumbai, India.

PROCEDURAL HISTORY:

I was appointed as the Arbitrator by N Registry, to adjudicate upon the complaint of the
I

Complainant, regarding the dispute ovér the domain name www.hennes-mauritz.in. .IN

Registry has supplied the copy of the Corr\llplaint to the.
| 5
On 19.09.2013, T sent an email to the parties inforf'ning them about my appointment as the

Arbitrator, and also directing the Complainant to isupply the copy of the complaint with
|
annexures to the Respondent, and in case if they hdve already served it, then to provide me

with the details of service record.

In accordance with INDRP read with INDRP Rules of Procedure, notice of arbitration was
|

sent to the Respondent on 19.09.2013 with the ‘linstructions to file his say latest by

04.10.2013.



On 19.09.2013, I received an email from the \Complainant confirming the service of the soft
copy of the Complaint along with tAe annexufes to the Respondent by email. On 19.09.2013,
[ received another email from the Gomplaina%\t informing about the details of the service of
the hard copy of Complaint to the Réspondent| According to this mail, copy of the Complaint
was duly sent to the postal addressﬂ\ of the Rléspondent. On 25.09.2013, the Tribunal was
further informed by the Complainant that the hlﬁrd copy of the Complaint could not be served
upon the Respondent via post as the Respondent’s address was not correct. The Complainant
also provided the courier receipt sh(%uwmg thaﬁ the complaint could not be delivered to the
\dated 25.09.2013, the Respondent informed

the Hon’ble Tribunal that he had rejected the hard copy of the Complaint when it was

Respondent through post. However, I‘wdc mail

tendered for, as the attitude of th% expresslman was very bad. The Respondent also

mentioned that the documents were uspless to hnw

The Respondent failed/neglected to ﬁbe his say} reply to the Complaint of the Complainant
within the stipulated time despite receipt of soft qopy of the Complaint and annexures. He has

also not communicated anything on the Complaint till the datc of this award.

1 feel that enough opportunity has beén given to the Respondent and genuine efforts have
been made to make him a part of the prltn:eedingmI Since he has failed to join the proceedings,

or to file any response, the present exparte award Es passed.
[ have perused the record and annexure/’ldocumcnﬂs.
FACTUAL BACKGROUND:

The following information is derived|from the Complaint and supporting evidence as

submitted by the Complainant.

The Complainant in this proceeding js H & M Hennes & Mauritz AB, a Swedish

multinational company engaged in the business of retail clothing. It is also the registered
|

proprietor of the trademark “HENNES & ‘MAURIT%Z” and its variations in all forms.

The Complainant states that it is the pnor\adopter of the mark “HENNES & MAURITZ” and
the owner of the trademark “H&M” and “&{ENNE SW& MAURITZ”. The Complainant is well
known all around the world by the name HENNES éf MAURITZ, and has made profits under
the said name. Additionally, the Complalﬁant is thelowner of more than hundreds of domain
names containing the term “HENNES &x MAURI’i‘Z” and “H&M"” which has helped the

company in gaining international repute. | |

\
The Complainant’s use of the well-known lrademigrk has been extensive, exclusive and

continuous all around the world. As a result of the Qomplamant s marketing and promotion

L



of its goods and services under its ttademark “HENNES & MAURITZ”, the mark has gained

worldwide recognition and goodwill and has become very well-known. Moreover, the
|

%

Complainant’s trade mark has firmty been assdciated with the Complainant.
1

The Complainant has spent huge sur‘{ls of mon“ey towards advertisement and promotion of its
brand “HENNES & MAURITZ” globally, ann{l has done so even on the internet, inter alia,

through its website http:/www.hm,.com, accessible anywhere in the world along with country

specific websites. The Complainant Aas a designated website for China which can be reached

at htip://www.hm.com/cn/en/.

Respondent in this proceeding is arl individual ramed ZhaoJiafei who has not filed any
response and submissions to the complaint despite being given an adequate notice and several

opportunities by the Arbitrator.
PARTIES CONTENTIONS:

{(a) Complainant
The Complainant contends as fc:)llows:
1. The Disputed Domain Namlp is identi!Fal or confusingly similar to a trademark or
service mark in which the Complainant has rights;
2. The Respondent has no riéﬁts or leéitimate interest in respect of the Disputed
Domain Name;
3. The Disputed Domain Name|was registered and is being used in bad faith.
{b) Respondent
The Respondent has not filed an?/ responsé and submissions to the complaint despite

being given an adequate notification and several opportunities by the Arbitrator.
DISCUSSIONS AND FINDINGS:

As previously indicated, the Respondent has failed to file any reply to the Complaint and has
|

not rebutted the submissions put forth by #he Compﬂ_\ainant, and the evidence filed by him.
|

Rule 8 (b) of the INDRP Rules of Procedure provides that “In all cases, the Arbitrator shall
ensure that the Parties are treated wi}h equalid/ and that each Party is given a fair

opportunity 1o present its case .

As mentioned above enough chances have'been provided to the Respondent to file a reply but
|
no response was received. Therefore, the ‘Rcspondebt has been proceeded against, ex-parte

|
and the Arbitration proceedings have been L:onductediI in his absence.

E |
Rule 12 (a) of the INDRP Rules of Procepure prov‘ded that “Ar Arbitrator shall decide a

|
Complaint on the basis of the statements and documents submitted to it and in accordance

G
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with the Arbitration and Concitiation Act, 1996, Dispute Resolution Policy, the Rules of
Procedure and any bye-laws, rules\and guidilines framed thereunder and any law that the

Arbitrator deems to be applicable”

In these circumstances, the decisidn of the LArbitrator is based upon the Complainant’s

assertions and evidence and inferenc%; drawn frpm the Respondent’s failure to reply.

A perusal of the submissions and evidences plaked on record by the Complainant, it is proved
that it has statutory and common law rights in the mark “HENNES & MAURITZ” and its

other variations,

Further, the Arbitrator is of the view that t}-ne Complainant has satisfied all the three

conditions outlined in the paragraph 4lof .IN Do{nain Name Dispute Resolution Policy, viz.
|

(i) the Registrant’s domain name is identical or|confusingly similar to a name, trademark or

service mark in which the Complai'nant has rﬂghts;
|

(ii) the Registrant has no rights or legitimate intcr‘(ests in respect of the domain name; and

ﬁ
(iii) the Registrant’s domain name has been rcgistfrcd or is being used in bad faith.

The Domain name is identical or coipfusingly #imilar to a name, trade mark or service

mark in which Complainant has righfs - (Policﬂ, para. 4 (i); Rules, paras. 3 (b) (vi) (1))

The Complainant’s trademark “H&M”} and “HE*@NES & MAURITZ” was adopted in the
year 1995 internationally. In China, it was adopted in the year 2004. The Complainant is also
the owner of more than hundreds of“!i domain hames containing the term “H&M” and
“HENNES & MAURITZ” list of which has been pTovided to me,

The Respondent registered the dispute}d domain{ name on 21.02.2012, according to the
‘

available information. The disputed domain name ig identical to the Complainant trademarks
and domain name and a very distinctive featurp of the disputed domain name is the
incorporation of the Complainant traden':“grks except for the country code top level domain
(ccTLD) “.in” identifier and the hyphen. ﬂl—lowever, these differences can be ignored for the
purpose of determining -similarity betwe'.fen the disputed domain name and Complainant
trademark as has been held in Morgan Sl%mfey Vs. #harat Jain, INDRP Case No. 156 dated
27.09.2010. % !

:

Further, at the time of registration of the d!jsputed dgmain name www hennes-mauritz.in, the
Complainant had already been using the mbrks “H&M” and “HENNES & MAURITZ” as its
trademark and domain name with firmly e%tablished rights in the same. Also, at the time of
registration, the Complainant trademark had already acquired the status of a well-known

mark. The Respondent can neither show any rights superior to that of the Complainant in the




trademark “H&M” and “HENNES & MAURITZ” nor can the Respondent state that it was
unaware of the Complainant’s mark while registering the disputed domain name. The only
logic behind getting an identical mark registered in such a case is in the reason that the
Respondent got the disputed domain name registered with the intention to trade upon the
fame of the Complainant mark in violation of para 4 (b) of the Policy. Internet users are
highly likely to believe that the disputed domain name is rclated to, associated with or

authorized by the Complainant.

It can thus be proved that the registration of the disputed domain name in this case, is nothing
but a blatant imitation with a mala fide intention of earning upon the name and fame of the

Complainant.

The Registrant has no rights or legitimate interests in the respect of the domain name -
(Policy, para. 4 (ii); Rules, paras. 3 (b) (vi) (2))

According to the paragraph 7 of the .IN Dispute Resolution Policy, the following
circumstances show Registrants rights or legitimate interest in the domain name for the

purpose of paragraph 4(ii)-

i) before any notice to the Registrant of the dispute, the Registrant's use of, or
demonstrable preparations to use, the domain name or a name corresponding 1o the

domain name in connection with a bona fide offering of goods or services;

The Complainant’s mark is well known and it has gained rights purcly based upon prior use
and registration of the mark, that there can be no legitimate use by the Respondent.
Therefore, the use of the disputed domain name without any permission from the

Complainant is an act done in bad faith, in itself,

Furthermore, there exists no relationship between the Complainant and the Respondent that
would give rise to any license, permission or authorization by which the Respondent could
own or use the Disputed Domain Name which is identical to that of the Complainant. It is
also known that the Respondent is not commonly known by the disputed domain name and is
not making any legitimate use of the same. Moreover, the Respondent has neither responded
nor has put forth or provided any evidence to show that the Respondent is engaged in or
demonstrably prepared to engage in offering any bonafide goods or services in the name of

the disputed domain name.

The Complainant has thus proved that the registration and use of the disputed domain name
by the Respondent was done in bad faith as per paragraph 6 (iii) of the policy, in the sense
that its use amounted to an attempt to intentionally attract, for commercial gain, internet users

to their websites by creating a likelihood of confusion with the Complainant marks as to the
6



source, sponsorship, affiliation or endorsement of those websites and the services offered

thereon.

The Registrant domain name has been registered or is being used in bad faith - (Policy,
para. 4 (iii), 6; Rules, paras. 3 (b) (vi) (3))

Since the Respondent has not responded to the Complaint, it can be safely presumed that he
has nothing to say, and the activities of the Respondent to get registered the domain name in
dispute rise to the level of a bad faith and usurpation of the Complainant Mark to improperly
bencfit the Respondent financially, in violation of applicable trademark and unfair

competition laws.

Given the fame of the Complainant’s trademark and domain name, it is not possible to
conceive of a use of the same by the Respondent,iwhich would not constitute an infringement
of the Complainant’ rights in the trademark. Thus, mere registration of a domain name

similar to such a well-known trademark would be an evidence of the Respondent’s bad faith.

The facts make it clear that the Respondent was taking advantage of the goodwill and fame of
the Complainant’ well-known trademark for its own substantial commercial profit and gain
and the usage of the disputed domain name is in bad faith as defined under paragraph 6 (iii)

of the policy.
Decision

In view of the above facts and circumstances, it ig clear that the Complainant has succeeded

in its complaint.

The Respondent has got registered and used the disputed domain name in bad faith .IN
Registry of the NIXI is hereby directed to transfcir the domain name of the Respondent i.e.

www hennes-mauritz.in to the Complainant. In the facts and circumstances of the case no

cost or penaity is imposed upon the Respandent. The Award is accordingly passed on this
- 19™ day of October, 2013.

¢

K Singh
le Arbitrator
Date: 19" Qctober, 2013



