


3. Brief B a c k g r o u n d 

This Arbitral proceeding commenced in accordance with the .IN Dispute 
Resolution Policy (INRDP) and rules frame there under. 

Complainant submitted his complaint in the registry of the NIXI on dated 
07.03.2006 And the respondent submitted his reply on dated 17.03.2006 

Ms Deepa Gupta has been appointed as Sole Arbitrator in this matter 

It is alleged in the complaint that the complainant is using this trademark from 8 
years. It is also revealed from the filed documents that the complainant is in the 
business of sarees. This is also on record that the advocate of complainant 
denied filing of any complaint by the complainant. (This tribunal believe that the 
registry of the NIXI issued the notification to the concerned parties only after due 
compliance of the entire procedural requirement). This is also not out of context 
to mention that ample opportunity has been given to the complainant to represent 
their case before the tribunal. 

Respondent submitted that he is running several companies and engaged in 
different businesses over the internet like selling toner online. 

4. Parties c o n t e n t i o n s : 

Complainant alleges that the respondent has registered computer. In, which is 
confusingly similar to his trademark and respondent is well known speculator and 
has registered the domain name computer.in with the intention to sell it to others 
for profits. As per Annexure 2(a) this is also alleged that the respondent has put 
up the domain name on parking, and is making money by luring customers to the 
website and repeated his allegation wide annexure 2(b). 

Respondent denies complainants allegations and submitted that the complainant 
failed to establish any contention and has not adduced any document to prove 
use of mark, and also submitted that the word 'computer' is a highly descriptive 
and Generic and the complainant failed to prove that the word is at all has 
acquired a secondary meaning. The respondent further contends that the 
complaint has been filed to harass him or to browbeat it into surrendering a 
legitimately registers domain name and is blatant abuse of proceedings and 
prayed accordingly. 

5. O p i n i o n : 

A) to obtain relief under the dispute resolution policy and the rules framed by 
the .IN registry the complainant is bound to prove each of the following : 

I. Issue: 

1 Manner in the domain name in question is identical or 
confusingly similar to a trademark or service mark in mark in which the 
complainant has rights. 

2 
Why the respondent should be considered as having no rights or 
Legitimate interests in respect of the domain name that is the subject 
of the complaint. 

Why the domain name in question should be considered as having 
been registered and being used in bad faith. 



Complainant 's principal contention as enumerated in para 4 and on the basis of 
perusal of the records submitted by Complainant with the complaint T h i s tribunal is 
of conf irmed opinion that the complainant failed to prove that he is using the domain 
name Computer, in for any purpose and he also fai led to prove that in what manner 
selling of sarees related to computer. In and in what manner the complainant 
removed this generic name from the public domain and acquired a secondary 
meaning. The complainant must prove secondary meaning. Relevant evidence of 
secondary meaning includes amount of sales in the preceding years, the amount 
spend by the complainant on advertising, media surveys, consumer surveys etc. The 
only evidence is the bald claim that the mark has been under use since last 8 years, 
its extremely weak and inadequate evidence to prove any enforceable right in the 
domain name against the respondents. On the basis of the records submitted by the 
complainant it's not proved that the domain name computer. in is related to the 
business of complainant. It's merely confined to a fact that the complainant is 
registered owner of the mark computer, in relation to sarees. 

'Computer' is a generic word and is openly used all over the world the complainant 
further failed to prove that why the respondent should be considered as having no 
rights or legitimate interests in respect of the domain name that is the subject of the 
complaint. Again the complainant without substantiat ing his accusation with 
evidence merely throws bald claims. This tribunal holds that such abuse of the 
process of law should be checked in most efficient manner so that the process of 
law and its implementat ion machinery should not be moved in motion by such finicky 
complainants. Further the complainants failed to prove that the why the domain 
name in question should be considered as having been registered and being used in 
bad faith by the respondents. The annexure 2(a) (b) merely shows that the word 
computer is a link to other site and it's an established practice to provide information 
to net user all over the wor ld. This is also amply demonstrated by the respondent 
that he is in the business of selling computer related items through internet. This 
tribunal is of conf i rmed opinion that the domain name, t rade name and trademark is 
a weak mark and absent of proof of fame of widespread recognit ion of the services 
provided by the Complainant makes this complaint without any cause of action. The 
fact that the complainant did not participated in proceedings also demonstrates that 
the motive of the complainant is not to protect his al leged interests but something 
else and reflect that the complaint has been filed in bad faith with ulterior motives. 

II. Reverse D o m a i n n a m e h i j a c k i n g 

This is establ ish rule that if the tribunal f inds that the complaint was brought 
in bad faith, for example in an attempt at reverse domain name hijacking or 
was brought primarily to harass the domain name ho lde r , the tribunal shall 
declare that the compliant was brought in bad faith and constitute an abuse 
of administrat ive proceedings. 

As enumerated in para 4 the respondent ask for f inding of bad faith, under 
this principle. In support of this prayer the respondent cites the complainant's 
failure to fully disclose the facts related to allegation against the respondent. 
Further, in support of this the respondent submit ted documents marked as 
annexure 1,4,5,6, which amply demonstrate and prove beyond any 
doubt that the complainant filed this complaint with some ulterior motive. The 
failure on the part of complainant to appear before the tr ibunal is also a fact, 
which this tr ibunal cannot ignore. Complainant 's complaint is colorable and 
raises doubt in the mind of tribunal that the present complaint is filed with 
some ulterior motive. Therefore, I am bound to conclude with the certainty 
that the present complaint by the complaint is a blatant attempt by the 
compliant to hijack the domain name of respondent and in bad faith to harass 
the respondent and to abuse process of law. 

As enumerated in para 4 the respondent ask for f inding of bad faith, under 
this principle. In support of this prayer the respondent cites the complainant's 
failure to fully disclose the facts related to allegation against the respondent. 
Further, in support of this the respondent submit ted documents marked as 
annexure 1,4,5,6, which amply demonstrate and prove beyond any 
doubt that the complainant filed this complaint with some ulterior motive. The 
failure on the part of complainant to appear before the tr ibunal is also a fact, 
which this tr ibunal cannot ignore. Complainant 's complaint is colorable and 
raises doubt in the mind of tribunal that the present complaint is filed with 
some ulterior motive. Therefore, I am bound to conclude with the certainty 
that the present complaint by the complaint is a blatant attempt by the 
compliant to hijack the domain name of respondent and in bad faith to harass 
the respondent and to abuse process of law. 



III. C o n c l u s i o n 

On the basis of the available records produced by the parties their conduct in 
the proceedings and the establish law, this tribunal is of considered opinion 
that the complainant failed to prove all the necessary conditions. Further, this 
tribunal bound to conclude with the certainty that the present complaint by 
the complaint is a blatant attempt by the complaint to hijack the domain name 
of respondent and in bad faith to harass the respondent and to abuse 
process of law. This tribunal further directs to complainants to deposit Rs10, 
000 INR in the registry of NIXI as a cost of this proceedings and burdening 
the administration to fulfill his ulterior motives. In the facts and circumstances 
of this case this tribunal further directs the registry of NIXI to take adequate 
precaution in entertain such complaints and send a copy of this decision to 
the Hon'ble High Court of Delhi at New Delhi to take further actions against 
the complainants as this tribunal cannot go beyond its jurisdiction but at the 
same time at pains that the scrupulous persons abusing process of law to 
harass others. 

Given under my hand and seal on this 3 r d day of May 2006. 


